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TRANSCRIPT...

Gerry	  Oginski:	   This	  morning	  I'm	  going	  to	  make	  it	  a	  guarantee	  to	  each	  one	  of	  you.	  You	  
won't	  find	  any	  CLE	  speaker	  making	  a	  guarantee.	  My	  guarantee	  to	  you	  
is	  that	  the	  informaTon	  I'm	  going	  to	  share	  with	  you	  this	  morning	  is	  
gong	  to	  useful	  during	  the	  course	  of	  your	  legal	  career.	  If	  you	  don't	  be-‐
lieve	  me,	  just	  pay	  aZenTon	  for	  a	  liZle	  bit,	  and	  I	  promise	  that	  by	  the	  
end	  of	  today's	  discussion,	  you're	  going	  to	  realize	  how	  useful	  this	  in-‐
formaTon	  is.	  

	   Now,	  if	  I	  were	  in	  your	  shoes,	  you're	  thinking,	  "Hey,	  I	  come	  to	  a	  bridge	  
the	  gap.	  I	  don't	  care	  about	  med	  mal.	  I	  don't	  pracTce	  this.	  This	  has	  
nothing	  to	  do	  with	  me.	  I'm	  just	  here	  for	  the	  credit."	  You	  can	  be	  on	  
Facebook,	  and	  you	  can	  edit	  your	  documents,	  and	  you	  can	  do	  what-‐
ever	  you	  want,	  but	  I'm	  telling	  you,	  if	  you	  keep	  an	  open	  ear,	  if	  you	  pay	  
aZenTon,	  I	  guarantee	  that	  this	  informaTon	  is	  going	  to	  arise	  during	  
the	  course	  of	  your	  legal	  and	  social	  career.	  

	   You	  might	  be	  asking	  yourself,	  "How	  does	  that	  happen?"	  Let	  me	  give	  
you	  a	  couple	  of	  illustraTons	  that	  will	  show	  you	  why	  it	  is	  so	  criTcal	  for	  
you	  to	  know	  this	  informaTon	  and	  why	  learning	  about	  this	  will	  help	  
you	  and	  your	  ideal	  clients	  because	  at	  some	  point	  during	  the	  course	  of	  
your	  lifeTme,	  at	  some	  point	  during	  the	  course	  of	  your	  legal	  career,	  
you	  will	  encounter	  someone	  who	  tells	  you	  their	  tale	  of	  woe.	  They	  
start	  to	  tell	  you	  a	  story	  about	  something	  terrible	  that	  happened	  to	  
them.	  As	  you're	  listening	  to	  the	  story,	  all	  of	  a	  sudden,	  you	  begin	  to	  
realize,	  "Maybe	  this	  is	  something	  involving	  improper	  medical	  care.	  
Maybe	  my	  client	  or	  her	  family	  has	  a	  possible	  medical	  malpracTce	  
case."	  

	   The	  more	  you	  begin	  to	  listen	  to	  the	  story,	  the	  more	  you	  begin	  to	  rec-‐
ognize,	  "How	  can	  I	  help	  them	  solve	  their	  problem?"	  You	  may	  be	  
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thinking,	  "I	  don't	  handle	  medical	  malpracTce.	  I	  handle	  real	  estate.	  I	  
handle	  transacTons.	  I	  handle	  M&A.	  I	  handle	  everything	  but	  medical	  
malpracTce.	  I'll	  just	  refer	  that	  out.	  I	  don't	  care.	  Go	  find	  somebody	  
else."	  I'm	  going	  to	  suggest	  to	  you	  today	  that	  if	  you	  listen	  to	  the	  infor-‐
maTon	  I'm	  going	  to	  share	  with	  you	  in	  just	  a	  moment,	  you	  will	  be	  able	  
to	  help	  these	  people	  who	  you	  encounter	  on	  an	  everyday	  basis,	  
whether	  it's	  at	  the	  grocery	  store	  or	  at	  dinner	  or	  whether	  a	  colleague	  
is	  cha_ng	  with	  you	  or	  whether	  it's	  an	  opponent	  or	  an	  adversary.	  

	   Let	  me	  give	  you	  a	  great	  example.	  Let's	  say	  you	  handle	  real	  estate	  
transacTons,	  and	  you	  meet	  a	  young	  couple,	  they're	  buying	  a	  house	  
for	  the	  very	  first	  Tme.	  Now,	  they're	  ready	  to	  buy	  the	  house.	  Two	  
months	  later	  comes	  the	  closing.	  In	  walks	  Mrs.	  Jones.	  You	  say,	  
"Where's	  your	  husband?"	  She	  says,	  "You're	  not	  going	  to	  believe	  this.	  
My	  husband,	  37	  years	  old	  had	  a	  massive	  heart	  aZack	  last	  week.	  He's	  
in	  the	  hospital."	  You	  say,	  "I'm	  so	  sorry.	  What	  happened?"	  

	   Now,	  she	  begins	  to	  tell	  you	  that	  her	  husband	  was	  seeing	  a	  cardiologist	  
for	  three	  months,	  and	  he	  had	  been	  complaining	  of	  massive	  chest	  
pain.	  The	  doctor	  simply	  gave	  him	  some	  medicaTon,	  told	  him.	  "Don't	  
worry	  about	  it."	  He	  suffers	  a	  massive	  heart	  aZack	  last	  week,	  and	  
while	  in	  the	  hospital,	  the	  doctors	  tell	  her,	  the	  wife,	  "Why	  wasn't	  this	  
treated	  earlier?"	  He	  was	  seeing	  a	  cardiologist,	  so	  now	  the	  wife	  has	  a	  
suspicion	  that	  something	  may	  have	  been	  done	  wrong.

	   What	  are	  you	  doing?	  You're	  the	  real	  estate	  aZorney.	  You're	  just	  there	  
to	  do	  the	  closing.	  What	  do	  you	  care	  about	  the	  medical	  malpracTce?	  
You	  have	  an	  opportunity	  to	  help	  your	  client	  who	  now	  wants	  to	  do	  a	  
real	  estate	  transacTon.	  The	  quesTon	  for	  you	  that	  I	  have	  this	  morning	  
is,	  what	  are	  you	  going	  to	  do	  now,	  now	  that	  you	  know	  that	  informa-‐
Ton?	  

	   How	  about	  this	  example?	  Let's	  say	  you're	  a	  workers'	  comp	  aZorney.	  
You	  represent	  a	  gentleman	  who	  was	  injured	  in	  a	  forklie	  accident	  at	  
work.	  He	  fractures	  his	  arm.	  He	  goes	  to	  a	  municipal	  hospital,	  and	  at	  
the	  municipal	  hospital,	  they	  cast	  his	  arm.	  Aeer	  four	  weeks,	  they	  take	  
the	  cast	  off	  and	  it	  looks	  like	  this.	  It	  looks	  like	  a	  roller	  coaster.	  He	  says,	  
"I	  don't	  understand.	  My	  arm	  is	  supposed	  to	  be	  straight."	  He	  says,	  
"Don't	  worry.	  Just	  massage	  it.	  You'll	  be	  fine."	  

	   Now,	  you're	  listening	  to	  this	  client	  tell	  you	  the	  story	  and	  you're	  say-‐
ing,	  "Wait	  a	  second.	  A	  fracture	  of	  the	  arm	  is	  not	  supposed	  to	  look	  like	  
a	  roller	  coaster."	  You	  think	  in	  the	  back	  of	  your	  mind	  something	  may	  
have	  been	  done	  wrong	  at	  the	  hospital.	  Really,	  the	  quesTon	  for	  you	  is,	  
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what	  can	  you	  do	  as	  the	  workers'	  comp	  aZorney	  other	  than	  simply	  
saying,	  "Go	  find	  a	  med	  mal	  aZorney	  to	  try	  and	  help	  you."	  

	   In	  just	  a	  few	  moments,	  I'm	  going	  to	  share	  with	  you	  some	  great	  infor-‐
maTon	  that	  will	  help	  you	  understand	  how	  you	  can	  help	  your	  client.	  
How	  about	  this	  scenario?	  You're	  having	  a	  problem	  with	  your	  com-‐
puter.	  Your	  law	  firm	  hires	  a	  computer	  repair	  guy	  to	  come	  in.	  Now,	  
during	  the	  course	  of	  fixing	  your	  computer,	  you	  start	  cha_ng	  with	  
him,	  making	  small	  talk.	  You	  asked	  him	  how	  he's	  doing,	  he	  says,	  "I'm	  
doing	  terrible."	  Of	  course	  you	  say,	  "What	  happened?"	  

	   Next	  thing	  you	  know,	  you	  learned	  that	  his	  dad	  died	  of	  a	  massive	  
blood	  clot	  to	  his	  lungs.	  He	  went	  into	  the	  hospital	  in	  New	  York	  City	  for	  
a	  kidney	  procedure	  that	  went	  well,	  but	  two	  days	  later,	  he	  died.	  Now,	  
they	  learned	  from	  the	  autopsy	  his	  dad	  died	  from	  this	  massive	  blood	  
clot.	  The	  son	  who's	  fixing	  your	  computer	  says	  to	  himself,	  "I	  don't	  un-‐
derstand.	  Dad	  was	  on	  blood	  thinners	  to	  prevent	  this	  from	  happening.	  
Why	  did	  he	  die?"	  

	   Again,	  now	  there's	  a	  suggesTon.	  You	  don't	  know	  this	  guy	  but	  he's	  fix-‐
ing	  your	  computer.	  Now,	  the	  quesTon	  ...	  If	  you	  do	  bankruptcy,	  trans-‐
acTon	  or	  whatever	  you	  do,	  a	  quesTon	  should	  be	  going	  off	  in	  your	  
head,	  "How	  can	  you	  possibly	  help	  this	  gentleman	  and	  his	  family?"	  

	   How	  about	  this	  scenario?	  You	  handle	  trust	  and	  estates.	  A	  client	  
comes	  to	  you	  to	  probate	  the	  will,	  and	  you	  asked,	  "How	  did	  this	  per-‐
son	  die?"	  The	  wife	  tells	  you	  a	  story	  about	  how	  her	  husband	  bled	  to	  
death.	  She	  comes	  home	  one	  day	  from	  lunch.	  She	  walks	  into	  the	  
house.	  She	  sees	  trails	  of	  blood	  leading	  to	  the	  bathroom.	  She	  finds	  her	  
husband	  on	  the	  floor.	  There's	  blood	  on	  the	  ceilings,	  on	  the	  walls.	  
You're	  thinking,	  "Oh,	  my	  God!"	  

	   She	  tells	  you	  they	  called	  the	  police.	  They	  think	  it's	  a	  murder	  scene	  
unTl	  an	  autopsy	  is	  done	  and	  the	  medical	  examiner	  determines	  that	  
the	  husband	  died	  because	  the	  shunt	  as	  part	  of	  his	  dialysis	  treatment	  
ruptured,	  and	  he	  bled	  to	  death.	  Now,	  you're	  listening	  to	  the	  story	  
about	  probaTng	  this	  will,	  and	  you're	  thinking,	  "Maybe	  there's	  a	  case	  
against	  the	  dialysis	  center."	  What	  do	  you	  do?	  

	   How	  about	  this	  scenario?	  You're	  called	  to	  the	  hospital	  to	  prepare	  a	  
last	  will	  and	  testament	  for	  someone	  who	  is	  dying.	  You	  arrived	  at	  the	  
hospital	  and	  you	  learned	  that	  the	  person	  who's	  dying	  is	  a	  40-‐year-‐old	  
woman	  who's	  diagnosed	  with	  metastaTc	  breast	  cancer.	  You're	  talking	  
to	  her	  and	  her	  husband.	  She's	  got	  two	  beauTful	  children,	  and	  you	  
learned	  that	  two	  years	  earlier,	  she	  had	  made	  a	  complaint	  of	  a	  lump	  in	  
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her	  breast	  to	  her	  gynecologist.	  The	  gynecologist	  looked	  at	  it,	  said,	  
"Don't	  worry.	  It's	  fine.	  It's	  just	  a	  cyst.	  We'll	  follow	  it	  on	  a	  yearly	  basis."

	   Now,	  a	  year	  goes	  by,	  they	  both	  forget	  about	  it.	  The	  lump	  goes	  down.	  
A	  year	  passes,	  now	  the	  lump	  recurs.	  Now,	  the	  gynecologist	  sends	  her	  
out	  for	  tesTng.	  Biopsy	  reveals	  metastaTc	  breast	  cancer,	  stage	  four.	  
Now,	  they're	  angry.	  The	  husband's	  furious.	  What	  do	  you	  do?	  You're	  
there	  as	  a	  trust	  and	  estates	  aZorney	  trying	  to	  prepare	  a	  last	  will	  and	  
testament	  for	  some	  woman	  who's	  dying,	  and	  you're	  saying,	  "I	  don't	  
handle	  medical	  malpracTce."	  What	  can	  you	  do	  to	  help	  solve	  their	  
problem	  because	  they've	  got	  a	  big	  problem?	  The	  reality	  is	  they	  may	  
have	  a	  valid	  medical	  malpracTce	  case	  for	  failure	  to	  diagnose	  breast	  
cancer.

	   If	  you	  don't	  know	  the	  informaTon	  that	  I'm	  going	  to	  share	  with	  you	  
shortly,	  you're	  going	  to	  be	  at	  a	  significant	  disadvantage	  in	  being	  able	  
to	  help	  this	  family	  and	  this	  client.	  I'm	  going	  to	  tell	  you	  right	  now	  that	  
you	  don't	  have	  an	  ethical	  obligaTon	  to	  help	  these	  people.	  You	  don't	  
have	  a	  moral	  obligaTon,	  but	  I'm	  going	  to	  suggest	  to	  you	  that	  you	  have	  
a	  humanitarian	  obligaTon	  to	  help	  these	  people.	  

	   I	  will	  tell	  you	  that	  by	  helping	  these	  people,	  you	  are	  doing	  a	  great	  serv-‐
ice	  to	  yourself	  and	  obviously,	  to	  your	  client	  because	  they	  are	  in	  need	  
of	  help.	  If	  you	  have	  the	  right	  informaTon	  to	  help	  them	  understand	  
how	  these	  cases	  work,	  even	  though	  you	  don't	  do	  these	  cases,	  all	  of	  a	  
sudden,	  you	  now	  look	  as	  the	  resource	  for	  this	  potenTal	  client,	  and	  a	  
great	  resource	  because	  now,	  you're	  the	  one	  who's	  able	  to	  help	  them	  
even	  though	  it's	  not	  your	  subject	  maZer	  that	  you	  handle	  on	  a	  day-‐to-‐
day	  basis.	  

	   Let's	  say	  you	  handle	  labor	  law.	  Now,	  a	  client	  comes	  to	  you	  and	  tells	  
you	  that	  his	  dad	  fell	  out	  of	  bed	  in	  the	  hospital,	  hit	  his	  head,	  suffered	  a	  
massive	  bleed,	  a	  subdural	  hematoma,	  lapse	  into	  a	  coma,	  died	  three	  
weeks	  later.	  Can	  you	  help?	  What	  do	  you	  know	  about	  medical	  mal-‐
pracTce?	  What	  can	  you	  tell	  and	  share	  with	  this	  family?	  

	   Let's	  say	  you	  handle	  business	  transacTon	  disputes.	  One	  of	  your	  clients	  
tells	  you	  about	  his	  mom	  who	  went	  in	  for	  a	  hernia	  repair	  which	  sup-‐
posed	  to	  be	  a	  rouTne,	  dies	  two	  days	  later	  not	  from	  the	  hernia	  repair	  
but	  because	  of	  a	  bowel	  perforaTon	  that	  no	  one	  recognized.	  As	  a	  re-‐
sult,	  she	  became	  wildly	  sepTc	  and	  died.	  What	  do	  you	  do?	  

	   Come	  join	  me	  for	  a	  moment	  as	  I	  share	  with	  you	  exactly	  what	  you	  
need	  to	  know	  in	  order	  to	  be	  able	  to	  help	  these	  folks.	  Let's	  start	  with	  
the	  very	  basics.	  What	  is	  medical	  malpracTce?	  It's	  really	  medical	  negli-‐
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gence,	  medical	  carelessness,	  carelessness	  of	  a	  physician,	  of	  a	  medical	  
professional.	  We	  like	  to	  say	  that	  there	  is	  a	  violaTon	  from	  the	  basic	  
standards	  of	  medical	  care	  that	  results	  in	  injury	  or	  a	  departure	  from	  a	  
good	  and	  accepted	  medical	  pracTce.	  

	   What	  are	  the	  three	  elements	  that	  we	  need	  to	  show	  in	  order	  to	  show	  
that	  we	  are	  more	  likely	  right	  than	  wrong,	  that	  we	  have	  a	  valid	  basis	  
for	  a	  case?	  The	  simple	  answer	  is	  we	  need	  to	  show	  liability,	  causaTon,	  
and	  damages.	  Okay.	  That's	  nice	  and	  abstract.	  That	  doesn't	  help	  you.	  
Let	  me	  give	  you	  a	  beZer	  understanding	  of	  what	  you	  need	  to	  show.	  
We	  need	  to	  show	  that	  there	  was	  wrong	  doing,	  we	  need	  to	  show	  that	  
the	  wrong	  doing	  caused	  injury,	  and	  we	  need	  to	  show	  that	  the	  injury	  is 	  
significant	  and	  or	  permanent.	  Those	  are	  the	  three	  things	  that	  we	  
need	  to	  show	  in	  order	  to	  confirm	  that	  we	  have	  a	  valid	  basis	  for	  a	  case.	  
You	  should	  know	  that	  every	  one	  of	  these	  malpracTce	  cases	  must	  be	  
confirmed	  by	  a	  medical	  expert	  who	  has	  reviewed	  the	  records,	  who	  
confirms	  that	  we	  have	  each	  three	  of	  those	  elements.	  

	   I'm	  going	  to	  share	  with	  you	  now	  the	  one	  quesTon	  I	  asked	  at	  the	  very	  
beginning,	  the	  moment	  I	  think	  that	  a	  client	  or	  potenTal	  client	  has	  a	  
valid	  case,	  and	  this	  one	  quesTon	  will	  help	  you	  idenTfy	  immediately	  
within	  a	  few	  short	  moment	  whether	  or	  not	  they	  may	  have	  a	  case.	  It's	  
a	  compound	  quesTon,	  and	  it	  has	  contained	  within	  the	  quesTon	  all	  
three	  of	  the	  elements	  that	  we	  need	  to	  determine	  whether	  or	  not	  
there's	  a	  valid	  case.	  What's	  the	  quesTon?	  What	  do	  you	  think	  was	  
done	  wrong	  and	  what	  injury	  did	  you	  receive	  as	  a	  result	  of	  that?	  

	   Now,	  you'll	  find	  that	  all	  of	  these	  people	  that	  you	  talk	  to,	  if	  you	  are	  to	  
allow	  them	  to	  go	  ahead	  and	  say,	  "Tell	  me	  more.	  Tell	  me	  what	  hap-‐
pened,"	  they're	  going	  to	  give	  you	  a	  run-‐on	  narraTve	  that	  will	  last	  for	  
an	  hour,	  guaranteed.	  Do	  yourselves	  a	  favor,	  don't	  ask	  that	  open-‐
ended	  quesTon,	  "What	  happened?"	  Yet,	  if	  you	  ask,	  "What	  do	  you	  
think	  was	  done	  wrong	  and	  what	  injury	  did	  you	  suffer	  as	  a	  result	  of	  
that?"	  All	  of	  a	  sudden,	  their	  brain	  starts	  to	  think	  and	  they	  get	  
stomped.	  They	  may	  not	  know	  exactly	  what	  was	  done	  wrong.	  

	   They	  will	  know	  exactly	  what	  injuries	  they	  have,	  and	  they	  will	  also	  get	  
stomped	  because	  they	  don't	  know	  that	  they	  have	  to	  have	  a	  connec-‐
Ton,	  that	  causal	  link	  between	  the	  wrong	  doing	  and	  the	  injury.	  So	  they	  
will	  always	  know,	  "The	  doctor	  did	  this,	  and	  he	  did	  this,	  and	  I	  suffered	  
this,	  this	  and	  this?"	  "Really?	  Has	  any	  doctor	  confirmed	  your	  belief	  that	  
something	  was	  done	  wrong?"	  They'll	  stop	  and	  they'll	  usually	  say	  no.	  
Now,	  that	  doesn't	  mean	  they	  don't	  have	  a	  case.	  It	  just	  means	  they	  
may	  not	  be	  familiar	  with	  the	  details	  of	  exactly	  what	  it	  was	  that	  caused	  
this	  person	  harm.	  
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	   One	  of	  the	  things	  that	  you	  need	  to	  keep	  a	  watch	  for	  is	  don't	  ask	  that	  
open-‐ended	  quesTon	  at	  the	  beginning	  and	  say,	  "Tell	  me	  everything,"	  
because	  then	  you'll	  be	  there	  for	  an	  endless	  amount	  of	  Tme,	  and	  it	  
won't	  do	  you	  any	  good,	  and	  it	  won't	  do	  them	  any	  good.	  

	   Now,	  what	  do	  we	  do	  in	  order	  to	  evaluate	  whether	  or	  not	  we	  have	  a	  
valid	  basis	  for	  a	  case?	  Remember	  in	  law	  school,	  when	  you're	  prepar-‐
ing	  for	  the	  bar	  exam,	  you	  had	  issue	  finding	  and	  fact	  finding.	  When	  
you're	  listening	  to	  someone	  tell	  you	  a	  story	  about	  what	  was	  done	  
wrong,	  it's	  the	  same	  exact	  thing.	  You're	  listening	  to	  the	  facts	  and	  try-‐
ing	  to	  filter	  out	  what's	  the	  really	  important	  facts.	  You're	  tying	  to	  fig-‐
ure	  out,	  what	  are	  the	  key	  issues	  in	  this	  case?	  What's	  the	  wrong	  do-‐
ing?	  What	  wrong	  doing	  occurred?	  Was	  there	  an	  act	  of	  omission	  
where	  a	  doctor	  failed	  to	  do	  something?	  Was	  it	  an	  act	  of	  commission	  
where	  they	  did	  something	  improperly?	  Those	  differences	  are	  really	  
important.

	   As	  you	  begin	  to	  listen	  to	  someone's	  story,	  all	  of	  a	  sudden,	  you're	  now	  
thinking,	  "All	  right.	  What	  are	  the	  facts	  in	  the	  case?	  What	  are	  the	  key	  
issues?	  What	  was	  the	  wrong	  doing?"	  These	  are	  just	  some	  of	  the	  
things	  that	  are	  running	  through	  your	  mind	  as	  you	  begin	  to	  listen	  to	  
any	  type	  of	  story.	  

	   Now,	  before	  you	  get	  into	  the	  details	  of	  any	  type	  of	  story	  you	  hear	  
from	  anybody,	  you	  have	  to	  determine	  this	  one	  thing.	  If	  you	  make	  the	  
mistake	  of	  not	  paying	  aZenTon	  to	  this	  at	  the	  beginning,	  you	  run	  the	  
risk	  of	  having	  wasted	  all	  your	  Tme.	  That	  is,	  is	  your	  case	  Tmely?	  Is	  it	  
Tmely?	  Because	  you	  may	  learn	  that	  this	  incident	  happened	  10	  years	  
ago.	  It	  may	  have	  happened	  20	  years	  ago.	  It	  may	  have	  happened	  five	  
years	  ago.	  You	  must	  find	  out	  whether	  or	  not	  their	  maZer	  is	  within	  the	  
statute	  of	  limitaTons.	  

	   We're	  going	  to	  spend	  a	  bit	  of	  Tme	  talking	  about	  the	  Tme	  limits	  that	  
we	  have	  here	  in	  New	  York	  for	  medical	  malpracTce,	  and	  you	  are	  going	  
to	  see	  as	  with	  everything	  in	  law,	  there	  is	  a	  general	  rule,	  and	  then	  
there	  are	  mulTple	  excepTons	  to	  that	  rule.	  

	   Talking	  about	  the	  Tme	  limits,	  anybody	  here	  know	  how	  much	  Tme	  an	  
adult	  has	  to	  bring	  a	  lawsuit	  against	  the	  private	  doctor	  or	  private	  hos-‐
pital	  in	  New	  York?	  Shout	  it	  out.	  What	  was	  it?	  

Male:	   Two	  years,	  six	  months.	  

Gerry	  Oginski:	   Bingo!	  I'm	  going	  to	  get	  to	  that.	  The	  answer	  is	  you	  have	  typically,	  two	  
and	  a	  half	  years	  from	  the	  date	  of	  the	  wrong	  doing	  in	  which	  to	  bring	  a	  
lawsuit	  against	  a	  private	  physician	  or	  a	  private	  hospital	  here	  in	  New	  
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York.	  That's	  the	  general	  rule	  for	  adults.	  It's	  different	  for	  children.	  It's	  
different	  from	  municipal	  hospitals.	  It's	  different	  for	  state	  hospitals,	  
and	  it's	  different	  for	  mulTple	  series	  of	  other	  events	  that	  can	  occur.	  

	   I'm	  going	  to	  share	  with	  you	  some	  of	  the	  biggest	  ones	  that	  you	  need	  to	  
keep	  in	  mind.	  We	  know	  the	  main	  one.	  Let's	  talk	  about	  what	  happens	  
if	  you	  are	  injured	  in	  a	  municipal	  hospital	  within	  the	  five	  burrows	  of	  
New	  York	  City.	  By	  the	  way,	  those	  municipal	  hospitals	  are	  owned	  and	  
operated	  by	  an	  organizaTon,	  an	  enTty	  known	  as	  New	  York	  City	  Health	  
and	  Hospitals	  CorporaTon,	  otherwise	  known	  as	  NYCHHC.	  

	   Anybody	  know	  how	  much	  Tme	  you	  have	  to	  file	  a	  noTce	  of	  claim	  with	  
that	  municipality?	  Shout	  it	  out.	  Don't	  be	  shy.	  I	  said	  don't	  be	  shy.	  

Male:	   Ninety	  days.	  

Gerry	  Oginski:	   Yes,	  sir.	  You	  have	  90	  days	  in	  which	  to	  file	  a	  noTce	  of	  claim.	  Then	  you	  
have	  only	  one	  year	  and	  90	  days	  from	  the	  day	  that	  the	  wrong	  doing	  in	  
which	  to	  file	  a	  lawsuit.	  Very,	  very	  different.	  If	  any	  of	  you	  have	  been	  
following	  the	  news	  within	  the	  past	  couple	  of	  weeks,	  you	  will	  know	  
that	  there's	  a	  big	  change	  underway	  to	  try	  and	  change	  that	  Tme	  limit	  
because	  of	  something	  known	  as	  a	  woman	  named	  Lavern,	  who	  died	  
and	  was	  not	  able	  to	  Tmely	  file	  a	  lawsuit.	  As	  of	  right	  now,	  that	  data	  
has	  not	  changed	  but	  it's	  underway.	  There's	  a	  lot	  of	  pressure	  to	  
change	  it.	  

	   Let's	  talk	  about	  what	  happens	  if	  a	  family	  member	  dies	  in	  a	  private	  
hospital.	  How	  much	  Tme	  does	  the	  family	  have	  in	  which	  to	  file	  a	  law-‐
suit?	  Anybody?	  The	  answer	  is	  two	  years	  from	  the	  date	  of	  death.	  If	  the 	  
person	  dies	  in	  a	  private	  hospital	  or	  as	  a	  result	  of	  a	  private	  doctor.	  

	   Now,	  let's	  transiTon	  into	  the	  municipal	  hospital.	  What	  if	  the	  die	  at	  
Jacobi	  Hospital,	  at	  Bellevue	  Hospital,	  Elmhurst	  Hospital,	  Queens	  Gen-‐
eral,	  Kings	  County?	  How	  much	  Tme	  does	  the	  family	  have	  to	  file	  a	  no-‐
Tce	  of	  claim?	  The	  answer	  is	  90	  days.	  How	  much	  Tme	  do	  they	  have	  to	  
file	  a	  lawsuit?	  One	  year	  and	  90	  days	  from	  the	  date	  of	  death.	  They	  do	  
not	  get	  the	  benefit	  of	  the	  two	  years.	  This	  is	  criTcal	  to	  understand.	  
Again,	  we're	  talking	  just	  about	  an	  adult.	  

	   Now,	  what	  happens	  though,	  you're	  cha_ng	  up	  someone	  at	  Star-‐
bucks.	  You	  see	  a	  woman	  with	  a	  stroller,	  you	  see	  the	  baby,	  beauTful	  
baby,	  and	  you	  strike	  up	  a	  conversaTon.	  You	  learned	  by	  talking	  to	  this	  
woman	  that	  she	  had	  some	  difficulty	  at	  the	  Tme	  of	  birth,	  and	  as	  a	  re-‐
sult	  of	  this	  difficult	  delivery,	  her	  child	  is	  now	  lee	  with	  an	  injury	  to	  his	  
arm	  and	  shoulder,	  and	  she	  tells	  you	  it's	  a	  condiTon	  known	  as	  Erb's	  
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Palsy	  which	  is	  a	  significant	  nerve	  injury	  that	  inhibits	  and	  limits	  the	  
baby's	  use	  of	  his	  arm.	  

	   Now,	  you're	  listening	  to	  the	  story	  and	  you	  learned	  that	  this	  happened	  
at	  a	  private	  hospital	  here	  in	  New	  York	  City.	  As	  you're	  talking	  to	  her,	  
you're	  wondering,	  "Okay.	  It's	  not	  an	  adult,	  it's	  a	  baby,	  so	  I	  know	  two	  
and	  a	  half	  years	  doesn't	  apply."	  How	  much	  Tme	  does	  this	  mother	  
have	  in	  which	  to	  file	  a	  lawsuit	  against	  the	  private	  hospital	  in	  New	  York	  
for	  injury	  that	  occurred	  during	  the	  Tme	  of	  birth?	  Anyone	  who	  want	  to	  
take	  a	  guess?	  Any	  guess	  would	  be	  fine?	  No	  guesses?	  Going	  once,	  
twice.	  The	  answer	  is	  10	  years.	  The	  mother	  has	  10	  years	  from	  the	  date	  
of	  birth	  in	  which	  to	  file	  a	  lawsuit	  on	  behalf	  of	  the	  baby.	  

	   Let's	  say	  you	  are	  at	  a	  conference	  and	  you're	  talking	  to	  a	  colleague	  of	  
yours	  and	  they	  tell	  you	  that	  they	  just	  recently	  gave	  birth,	  but	  you	  
learned	  from	  the	  mother	  that	  the	  baby	  was	  diagnosed	  with	  a	  condi-‐
Ton	  known	  as	  Cerebral	  Palsy.	  She	  tells	  you	  tragically	  that	  this	  baby	  is	  
brain	  impaired,	  brain	  damaged.	  Now,	  this	  child	  is	  going	  to	  live	  a	  life	  of	  
disability.	  She	  tells	  you	  that	  there	  were	  complicaTons	  during	  the	  
course	  of	  delivery,	  but	  this	  happened	  in	  Bellevue	  Hospital.	  

	   Now,	  you	  look	  at	  the	  date	  on	  your	  watch	  and	  now,	  you	  begin	  think-‐
ing,	  "How	  much	  Tme	  do	  they	  have	  in	  which	  to	  file	  a	  suit?"	  Anyone	  
want	  to	  take	  a	  guess?	  No?	  No	  takers?	  They	  have	  90	  days	  from	  the	  
date	  of	  the	  wrong	  doing	  in	  which	  to	  file	  a	  noTce	  of	  claim.	  Then	  they	  
have	  one	  year	  and	  90	  days	  in	  which	  to	  file	  a	  lawsuit.	  Wildly	  different.	  

	   Now,	  let's	  take	  this	  other	  hypotheTcal	  example.	  What	  happens	  now	  if	  
this	  mother	  is	  telling	  you	  the	  story	  and	  it's	  beyond	  the	  iniTal	  three-‐
month	  period	  that	  they	  have	  to	  file	  a	  noTce	  of	  claim?	  Is	  there	  some	  
way	  that	  this	  mother	  can	  sTll	  file	  a	  claim	  in	  a	  Tmely	  fashion,	  let's	  say	  
six	  months	  aeer	  her	  baby	  was	  born?	  The	  answer	  is	  yes,	  but	  there's	  an	  
enTre	  process	  involved	  with	  asking	  a	  court	  to	  give	  permission	  to	  file	  a	  
late	  claim.	  

	   If	  you	  try	  and	  file	  a	  lawsuit	  without	  ge_ng	  permission	  from	  the	  court,	  
you	  will	  be	  dismissed,	  and	  you	  will	  waste	  your	  Tme,	  energy	  and	  tre-‐
mendous	  amounts	  of	  resources	  prosecuTng	  something	  that	  never	  
should	  have	  been	  brought.	  You	  must	  always	  get	  permission.	  

	   Now,	  is	  it	  easy	  to	  get	  permission?	  The	  answer	  is	  maybe	  yes,	  maybe	  
no.	  It's	  long,	  it's	  involved	  and	  it's	  difficult	  because	  here's	  what	  has	  to	  
happen.	  We	  have	  to	  get	  all	  the	  medical	  records.	  We	  then	  have	  to	  
have	  a	  medical	  expert	  review	  and	  confirm	  that	  we	  have	  a	  valid	  basis	  
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for	  a	  case.	  We	  then	  have	  to	  ask	  the	  court	  for	  permission	  and	  explain	  
why	  this	  mother	  was	  late	  in	  asking,	  in	  filing	  a	  noTce	  of	  claim.	  

	   We	  also	  have	  to	  idenTfy	  whether	  or	  not	  the	  doctors	  and	  the	  staff	  in-‐
volved	  are	  sTll	  likely	  employed	  at	  the	  hospital.	  Does	  the	  hospital	  sTll	  
maintain	  the	  records.	  If	  they	  don't,	  it's	  going	  to	  be	  very	  challenging	  to	  
try	  and	  get	  the	  judge	  to	  give	  us	  permission	  to	  go	  ahead	  and	  file	  a	  late	  
claim.	  

	   It's	  a	  difficult	  procedure,	  step-‐by-‐step	  has	  to	  go	  through	  in	  order	  to	  
get	  permission.	  Once	  we	  get	  permission,	  again,	  we	  sTll	  have	  to	  file	  
suit	  within	  the	  appropriate	  Tme	  period.	  Just	  because	  you	  get	  permis-‐
sion	  to	  file	  a	  late	  noTce	  of	  claim	  doesn't	  mean	  it's	  going	  to	  extend	  the	  
Tme	  in	  which	  you	  have	  to	  file	  a	  lawsuit.	  Make	  sense?	  Don't	  know	  the	  
answer.	  It's	  okay.	  

	   Now,	  some	  of	  you	  may	  have	  heard	  about	  what	  happens	  in	  a	  situaTon	  
where	  you	  have	  a	  foreign	  object	  lee	  inside	  of	  you	  as	  a	  result	  of	  a	  sur-‐
gical	  procedure.	  How	  much	  Tme	  does	  an	  adult	  have	  to	  bring	  a	  lawsuit	  
for	  a	  foreign	  object	  that's	  lee	  inside	  of	  you	  during	  the	  course	  of	  sur-‐
gery?	  Anybody	  know?	  Again,	  wake	  up.	  It's	  okay.	  I	  don't	  mind.	  The	  an-‐
swer	  is	  you	  have	  one	  year	  from	  the	  date	  of	  discovery	  of	  this	  foreign	  
object	  within	  which	  to	  bring	  a	  lawsuit.

	   Now,	  before	  you	  can	  answer	  whether	  or	  not	  that	  one	  year	  Tme	  pe-‐
riod	  applies,	  we	  have	  to	  ask	  a	  different	  quesTon	  to	  then	  get	  back	  to	  
this	  quesTon	  of	  how	  much	  Tme	  you	  have.	  The	  quesTon	  that	  you	  have 	  
to	  answer	  in	  your	  own	  mind	  is	  and	  ask	  the	  client,	  "Was	  this	  thing	  that	  
was	  lee	  inside	  intended	  to	  remain	  inside	  of	  you	  or	  was	  it	  something	  
that	  was	  never	  intended	  to	  remain	  inside	  of	  you?"	  

	   Let	  me	  give	  you	  an	  example	  that	  illustrates	  exactly	  what	  I'm	  talking	  
about.	  Let's	  say	  you	  have	  surgery	  and	  now,	  surgery	  goes	  well.	  Three	  
years	  later,	  you're	  having	  a	  problem.	  HypotheTcal,	  let's	  say	  a	  lap	  pad,	  
a	  surgical	  lap	  pad	  is	  lee	  inside	  of	  you.	  In	  that	  instance,	  you	  would	  
have	  ...	  that	  was	  something	  that	  was	  never	  intended	  to	  remain	  inside	  
of	  you.	  We	  can	  all	  understand	  that	  because	  these	  lap	  pads	  are	  de-‐
signed	  to	  soak	  up	  blood	  and	  fluids	  during	  surgery.	  That's	  not	  some-‐
thing	  that's	  designed	  to	  be	  lee	  inside.	  In	  that	  instance,	  you	  would	  
have	  only	  one	  year	  from	  the	  date	  of	  discovery	  in	  which	  to	  file	  a	  law-‐
suit	  against	  the	  doctor	  or	  the	  hospital.

	   Now,	  this	  gets	  a	  liZle	  more	  interesTng.	  Let's	  take	  this	  example.	  Let's	  
say	  gentleman	  goes	  for	  hernia	  repair	  surgery.	  During	  the	  course	  of	  
surgery,	  everything	  goes	  well.	  The	  doctor	  is	  closing	  the	  paTent	  up,	  
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and	  during	  the	  course	  of	  sTtching	  the	  paTent	  up,	  "Crack!"	  The	  needle	  
breaks	  off.	  The	  Tp	  of	  the	  needle	  goes	  into	  the	  surgical	  area.	  The	  sur-‐
geon	  is	  searching	  for	  this	  needle	  Tp.	  He	  can't	  find	  it.	  He's	  spending	  10,	  
15,	  20	  minutes	  looking	  for	  it.	  He	  can't	  find	  it.	  For	  whatever	  reason,	  he	  
decides	  not	  to	  take	  an	  X-‐ray	  and	  as	  a	  bit	  of	  foreshadowing,	  he	  decides 	  
not	  to	  tell	  the	  paTent	  about	  it	  either.	  So	  you	  can	  imagine	  how	  good	  
that	  is.	  

	   Then	  he	  tells	  the	  nurses	  in	  the	  OR,	  "Listen,	  I	  don't	  think	  it's	  ever	  going	  
to	  create	  a	  problem	  for	  the	  paTent.	  It's	  a	  small	  piece	  of	  needle.	  Let's	  
just	  leave	  it	  alone."	  That	  foreshadowing	  will	  come	  back	  to	  haunt	  him	  
because	  now	  three	  years	  later,	  the	  paTent	  develops	  significant	  back	  
pain	  without	  any	  trauma,	  without	  any	  reason,	  goes	  to	  an	  orthopedist	  
who	  takes	  an	  X-‐ray,	  who	  looks	  at	  the	  X-‐ray	  and	  says,	  "You've	  got	  
something	  sharp	  in	  your	  back	  that	  needs	  to	  come	  out.	  I	  think	  that's	  
your	  problem."	  He	  said,	  "Did	  you	  have	  surgery	  recently?"	  He	  said,	  
"No,	  I	  had	  a	  hernia	  repair	  three	  years	  ago."	  He	  said,	  "Well,	  I	  don't	  
know	  what	  this	  is	  but	  I	  think	  it's	  something	  really	  sharp	  that's	  causing	  
a	  problem."	  

	   In	  that	  instance,	  we	  have	  to	  ask	  the	  quesTon.	  Was	  this	  something	  
that	  was	  intended	  to	  remain	  inside	  of	  him?	  The	  answer	  is	  no.	  This	  
needle	  Tp	  was	  not	  designed	  to	  remain	  inside	  of	  him	  as	  part	  of	  this	  
hernia	  repair.	  How	  much	  Tme	  does	  he	  have	  to	  file	  a	  suit?	  One	  year.	  
Now,	  here's	  a	  monkey	  wrench	  that	  I'm	  going	  to	  throw	  in.	  We	  have	  to	  
remember	  there's	  a	  phrase	  that	  we	  have	  to	  add	  to	  this	  or	  when	  he	  
reasonably	  should	  have	  been	  expected	  to	  discover	  this.	  That's	  a	  very	  
key	  phrase,	  and	  I'll	  tell	  you	  how	  that	  applies	  in	  a	  moment.	  

	   Let's	  say,	  same	  scenario,	  paTent	  has	  hernia	  surgery,	  the	  needle	  Tp	  is	  
lee	  in.	  He	  now	  goes	  to	  the	  orthopedist.	  The	  orthopedist	  takes	  the	  X-‐
ray	  and	  says,	  "You've	  got	  something	  in	  your	  back.	  You	  need	  surgery	  to	  
get	  it	  out."	  The	  paTent	  says,	  "You	  know	  what?	  I	  can't	  take	  Tme	  off	  of	  
work.	  I'm	  going	  to	  try	  and	  live	  through	  this.	  I	  don't	  know	  what	  it	  is.	  I'll	  
just	  try	  and	  get	  through	  the	  pain."	  He	  chooses	  not	  to	  have	  surgery	  at	  
that	  Tme,	  and	  he	  tries	  to	  live	  with	  it.	  

	   He	  waits	  six	  months,	  he	  waits	  a	  year,	  and	  he's	  living	  through	  this	  ago-‐
nizing	  pain.	  Finally	  aeer	  a	  year	  and	  a	  half,	  close	  to	  two	  years,	  he	  goes	  
back	  to	  the	  orthopedist	  and	  says,	  "I	  can't	  take	  it	  anymore.	  You've	  got	  
to	  take	  it	  out."	  Aeerwards,	  the	  surgeon	  tells	  him,	  "Here's	  a	  needle	  Tp.	  
This	  is	  what	  was	  causing	  your	  problem."	  He	  says,	  "The	  only	  surgery	  I	  
had	  was	  the	  hernia."	  Now,	  he	  wants	  to	  bring	  a	  lawsuit	  against	  the	  
surgeon.	  Can	  he	  do	  it?	  
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	   The	  defense	  will	  have	  a	  great	  argument	  to	  say,	  "When	  should	  he	  rea-‐
sonably	  have	  been	  expected	  to	  know	  that	  he	  had	  a	  foreign	  object	  in	  
his	  body?"	  "At	  the	  Tme	  that	  this	  X-‐ray	  was	  taken."	  The	  fact	  that	  he	  
chose	  not	  to	  miTgate	  his	  damages	  is	  a	  separate	  issue.	  When	  could	  he	  
reasonably	  have	  been	  expected	  to	  know	  that	  there	  was	  a	  foreign	  ob-‐
ject	  in	  his	  body?	  Back	  two	  years	  earlier	  when	  the	  orthopedist	  took	  the 	  
X-‐ray.	  Is	  his	  case	  going	  to	  get	  thrown	  out?	  In	  all	  likelihood,	  yes,	  be-‐
cause	  it	  was	  not	  done	  within	  the	  one	  year	  Tme	  period	  from	  discover-‐
ing	  or	  when	  he	  reasonably	  should	  have	  been	  expected	  to	  discover	  
this	  foreign	  object.	  Very	  important.	  

	   How	  about	  this	  scenario?	  This	  is	  a	  very	  interesTng	  one.	  A	  young	  cou-‐
ple	  recently	  married,	  he's	  27,	  she's	  27.	  They	  want	  to	  have	  kids.	  
They're	  trying	  for	  months	  and	  months.	  They	  can't	  get	  pregnant.	  They	  
decide	  to	  go	  for	  ferTlity	  tesTng.	  During	  the	  course	  of	  ferTlity	  tesTng,	  
they	  learned	  that	  the	  wife	  is	  perfectly	  fine.	  It's	  the	  husband	  who's	  got	  
the	  problem.	  What's	  the	  problem?	  The	  doctors	  realized	  that	  the	  tube	  
that	  takes	  the	  sperm	  from	  the	  tesTcle	  and	  leads	  up	  out	  through	  the	  
penis	  has	  been	  closed	  off.	  

	   He's	  asked,	  "Hey,	  did	  you	  ever	  have	  surgery	  before	  there?"	  He	  said,	  
"Now	  that	  I	  think	  about	  it,	  I	  did.	  I	  had	  surgery	  when	  I	  was	  a	  young	  
boy.	  I	  had	  a	  condiTon	  known	  as	  TesTcular	  Torsion	  where	  the	  tesTcle	  
twists	  upon	  itself,	  and	  the	  doctor	  was	  able	  to	  save	  the	  tesTcle,	  but	  in	  
order	  to	  prevent	  this	  from	  happening	  again,	  he	  put	  a	  couple	  of	  
sTtches	  in	  to	  hold	  it	  up	  against	  the	  scrotum	  so	  this	  doesn't	  happen	  
again.	  

	   Now,	  what	  does	  he	  do?	  He	  decides	  to	  bring	  a	  lawsuit	  against	  that	  sur-‐
geon	  from	  years	  and	  years	  earlier,	  20	  years	  earlier.	  We	  have	  to	  ask	  
the	  quesTon.	  You're	  asking	  in	  the	  back	  of	  your	  mind	  as	  you're	  listen-‐
ing	  to	  the	  story,	  you're	  saying,	  "Is	  his	  case	  Tmely?	  Does	  he	  have	  the	  
one	  year	  from	  the	  date	  of	  discovering	  this	  in	  which	  to	  file	  a	  lawsuit?"	  
We	  have	  to	  ask	  that	  key	  quesTon.	  Was	  this	  something	  that	  was	  in-‐
tended	  to	  remain	  inside	  or	  is	  this	  something	  that	  was	  never	  intended	  
to	  remain	  inside?

	   In	  this	  gentleman's	  case,	  this	  was	  something	  that	  was	  intended	  to	  
remain	  inside	  which	  means,	  by	  the	  way,	  if	  he	  were	  an	  adult,	  how	  
much	  Tme	  would	  he	  have	  to	  bring	  a	  lawsuit	  at	  that	  point?	  Come	  on,	  
you	  know	  the	  answer	  now.	  Two	  and	  a	  half	  years	  from	  the	  date	  of	  the	  
wrong	  doing,	  but	  as	  a	  child	  who	  is	  seven,	  eight	  years	  old,	  he	  would	  
have	  unTl	  the	  age	  of	  majority.	  
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	   The	  quesTon	  now	  is,	  is	  he	  Tmely	  if	  he	  files	  within	  a	  year	  aeer	  discov-‐
ering	  this	  problem?	  The	  answer	  is	  no.	  You	  must	  always	  ask	  that	  ques-‐
Ton.	  Was	  this	  something	  that	  was	  intended	  to	  remain	  in	  or	  is	  this	  
something	  that	  was	  never	  intended	  to	  remain	  in?	  

	   Are	  you	  beginning	  to	  get	  a	  sense	  of	  how	  you	  might	  be	  able	  to	  use	  this	  
informaTon	  as	  you're	  cha_ng	  with	  people	  during	  the	  course	  of	  your	  
everyday	  career	  and	  meeTng	  people	  everyday	  because	  you	  will	  en-‐
counter	  people	  who	  tell	  you	  their	  tales	  of	  woe,	  and	  all	  of	  a	  sudden,	  
you	  begin	  to	  think,	  "Wait	  a	  second.	  You	  might	  have	  a	  valid	  basis	  for	  a	  
case,"	  but	  before	  I	  ask	  that	  open-‐ended	  quesTon	  about,	  "Tell	  me	  eve-‐
rything	  that	  happened,"	  you	  want	  to	  know,	  "Is	  this	  case	  Tmely?"	  If	  it's 	  
not	  Tmely,	  it	  doesn't	  maZer	  what	  happened	  to	  them.	  It	  could	  be	  the	  
most	  horrible	  egregious	  thing,	  if	  it's	  not	  Tmely,	  you	  can't	  help	  them.	  
We	  can't	  help	  them.	  So	  ask	  those	  quesTons	  first.	  

	   Now,	  you	  may	  have	  heard	  about	  something	  called	  conTnuous	  treat-‐
ment	  and	  how	  this	  doctrine	  of	  conTnuous	  treatment	  allows	  an	  in-‐
jured	  paTent	  to	  extend	  the	  Tme	  in	  which	  they	  have	  to	  file	  a	  lawsuit.	  
Let	  me	  share	  with	  you	  how	  this	  will	  work	  and	  whether	  or	  not	  it's	  go-‐
ing	  to	  apply	  to	  the	  person	  that	  you're	  cha_ng	  with.	  

	   Let's	  say	  for	  example,	  a	  woman	  goes	  into	  her	  gynecologist.	  She	  has	  a	  
breast	  lump.	  During	  the	  course	  of	  the	  exam,	  the	  doctor	  tells	  her,	  
"Okay.	  We'll	  send	  you	  off	  for	  tests	  sonogram,	  mammogram,	  breast	  
surgeon	  evaluaTon."	  They	  all	  come	  back,	  everything's	  fine.	  "Great.	  
We'll	  follow	  up	  with	  each	  yearly	  visit.	  We'll	  check	  it	  to	  make	  sure	  eve-‐
rything's	  fine."	  Guess	  what?	  Over	  the	  course	  of	  the	  next	  year,	  that	  
breast	  lump	  goes	  away,	  paTent	  forgets	  about	  it.	  The	  doctor	  inexplica-‐
bly	  forgets	  about	  it.	  The	  paTent	  has	  other	  complaints	  in	  her	  yearly	  
GYN	  visit.	  

	   The	  same	  thing	  happened	  to	  the	  following	  year.	  PaTent	  forgot	  about	  
it.	  It's	  not	  bothering	  her.	  The	  doctor	  again,	  inexplicably	  forgot	  about	  
addressing	  the	  breast	  lump.	  Now,	  it's	  three	  years	  later.	  PaTent	  now	  
noTces	  before	  her	  GYN	  visit,	  "I've	  got	  the	  breast	  lump	  in	  the	  same	  
locaTon	  that	  I	  had	  two	  and	  a	  half,	  three	  years	  earlier.	  Now,	  I've	  got	  a	  
discharge	  around	  the	  breast	  area."

	   Now,	  the	  gynecologist	  immediately	  sends	  the	  paTent	  out,	  breast	  
sonogram,	  breast	  mammogram,	  breast	  surgeon	  to	  have	  a	  biopsy.	  
What	  does	  it	  show?	  It	  shows	  stage	  3B	  breast	  cancer	  with	  invasion	  into	  
the	  lymph	  nodes.	  Bad	  news.	  
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	   Now,	  the	  quesTon	  becomes,	  "Does	  this	  woman	  have	  the	  ability	  to	  
bring	  a	  lawsuit	  because	  now,	  it	  is	  two	  and	  a	  half	  years	  beyond	  the	  
Tme	  that	  this	  improper	  medical	  care	  occurred?	  Can	  she	  sTll	  file	  a	  
Tmely	  lawsuit?	  You	  begin	  to	  think,	  "Wait	  a	  second.	  This	  guy,	  Oginski	  
told	  me	  about	  something	  called	  conTnuous	  treatment?"	  The	  paTent	  
went	  back	  to	  her	  gynecologist	  each	  and	  every	  year.	  Certainly,	  there	  
must	  be	  conTnuous	  ongoing	  treatment.	  

	   Here's	  the	  problem	  with	  that	  argument.	  The	  problem	  is	  that	  unless	  
the	  paTent	  conTnued	  to	  be	  seen	  for	  the	  same	  condiTon,	  for	  the	  same	  
complaint	  that	  she	  originally	  went	  to	  the	  gynecologist	  for,	  the	  law	  
looks	  at	  it	  and	  says,	  "No,	  there	  is	  no	  conTnuous	  treatment."	  Even	  
though	  from	  the	  paTent's	  standpoint,	  they	  believe	  they	  were	  ge_ng	  
conTnuous	  care	  from	  her	  doctor	  for	  problems	  that	  she	  had	  relaTng	  
GYN	  care,	  the	  law	  looks	  at	  it	  and	  says,	  "She	  didn't	  make	  a	  complaint	  
of	  breast	  problems	  in	  the	  following	  year	  or	  even	  the	  year	  aeer	  that.	  
It's	  only	  three	  years	  later	  that	  she	  now	  again	  make	  this	  complaint."	  

	   You	  argue,	  "Shouldn't	  the	  doctor	  be	  responsible	  for	  failing	  to	  diag-‐
nose	  it	  and	  recognize	  it?	  Don't	  we	  get	  the	  benefit	  of	  that?"	  The	  an-‐
swer	  unfortunately	  is	  no.	  Unless	  the	  paTent	  complains	  about	  the	  
same	  condiTon,	  the	  same	  complaint,	  she	  is	  not	  going	  to	  get	  the	  
benefit	  of	  conTnuous	  treatment.	  

	   What	  if	  though	  she	  went	  back	  in	  year	  one	  and	  made	  a	  complaint	  
about	  her	  breast?	  Now,	  the	  doctor	  evaluated	  it,	  reassured	  her	  and	  
said,	  "Everything's	  fine."	  What	  if	  on	  the	  following	  year	  or	  let's	  say	  six	  
months	  later,	  she	  goes	  in	  for	  an	  unrelated	  complaint,	  and	  then	  six	  
months	  aeer	  that,	  again	  makes	  a	  complaint	  about	  the	  breast	  and	  the	  
doctor	  evaluates	  it?	  Will	  she	  get	  the	  benefit	  of	  conTnuous	  treatment	  
to	  extend	  that	  Tme	  in	  which	  she	  has	  to	  file	  a	  lawsuit?

	   What	  do	  you	  think?	  By	  show	  of	  hands,	  how	  many	  think	  she	  will	  be	  
able	  to?	  Come	  on,	  I	  know	  your	  hands	  are	  working	  this	  morning.	  Okay.	  
How	  many	  think	  they	  won't	  be	  able	  to,	  she	  won't	  be	  able	  to?	  The	  an-‐
swer	  is	  there	  is	  no	  possible	  way	  for	  you	  to	  know	  the	  answer	  to	  that	  
quesTon	  on	  the	  very	  first	  conversaTon	  you	  have	  with	  this	  person,	  im-‐
possible,	  and	  I'll	  tell	  you	  why.	  

	   The	  only	  way	  that	  you	  can	  know	  whether	  or	  not	  there	  may	  be	  a	  valid	  
argument	  for	  conTnuous	  treatment	  is	  if	  you	  obtained	  every	  single	  
one	  of	  her	  medical	  records,	  and	  you	  spend	  the	  Tme	  to	  scour	  each	  and	  
every	  page	  of	  that	  record,	  and	  you	  spend	  a	  great	  deal	  of	  Tme	  with	  
the	  paTent	  idenTfying	  why	  she	  went	  in	  for	  each	  visit.	  What	  com-‐
plaints	  did	  the	  paTent	  make	  on	  each	  and	  every	  visit?	  What	  did	  the	  
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doctor	  do	  in	  response	  to	  those	  complaints?	  What	  treatment	  plan	  did	  
the	  doctor	  tell	  her	  he	  was	  going	  to	  do?	  What	  was	  he	  going	  to	  do?	  
When	  did	  he	  tell	  her	  to	  return	  back	  to	  the	  office?	  

	   It's	  very	  criTcal	  to	  know	  why	  she	  returned	  back	  to	  the	  office.	  Was	  it	  
for	  a	  rouTne	  visit?	  Was	  it	  for	  a	  complaint	  specifically	  relaTng	  to	  the	  
breast	  lump?	  Only	  by	  knowing	  that	  detailed	  informaTon	  and	  those	  
criTcal	  factors	  can	  we	  come	  to	  a	  conclusion	  about	  whether	  or	  not	  
there	  is	  in	  fact	  conTnuous	  treatment.	  

	   Now,	  some	  people	  ask,	  "Do	  you	  need	  to	  have	  a	  short	  period	  of	  Tme	  
between	  these	  visits	  in	  order	  to	  take	  advantage	  of	  conTnuous	  treat-‐
ment?"	  The	  answer	  is	  not	  necessarily.	  There	  are	  instances	  where	  
there'll	  be	  gaps	  in	  Tme,	  whether	  it's	  days,	  weeks,	  months	  or	  possibly	  
even	  years.	  What	  if	  the	  doctor	  on	  his	  own	  calls	  the	  paTent	  out	  of	  the	  
blue,	  and	  now	  says,	  "Hey,	  by	  the	  way,	  I	  just	  want	  to	  check	  on	  that	  
breast	  lump	  that	  you	  had	  complained	  about	  two	  and	  a	  half	  years	  ago.	  
How's	  everything	  going?"	  

	   Does	  that	  trigger	  the	  start	  or	  the	  conTnuaTon	  of	  course	  of	  treat-‐
ment?	  The	  answer	  is	  maybe.	  Again,	  you	  will	  know	  the	  answer	  when	  
you're	  talking	  to	  them.	  The	  only	  way	  you	  can	  formulate	  an	  answer	  is	  
aeer	  reviewing	  all	  the	  records,	  having	  an	  expert	  review,	  and	  then	  
making	  an	  argument	  that	  there	  is	  conTnuous	  treatment.	  

	   Now,	  I	  will	  tell	  you	  that	  the	  defense	  will	  oeenTmes	  try	  and	  make	  mo-‐
Tons	  for	  some	  re-‐judgment	  to	  get	  out	  of	  the	  case	  if	  it's	  a	  quesTon	  of	  
whether	  or	  not	  there's	  conTnuous	  treatment.	  It's	  a	  toss	  up	  in	  some	  
instances.	  So	  don't	  be	  surprised	  if	  you	  try	  and	  bring	  a	  claim	  and	  now,	  
the	  defense	  turns	  around	  tries	  and	  throws	  your	  case	  out	  because	  
they're	  arguing	  legally	  there	  is	  no	  conTnuous	  treatment	  for	  the	  same	  
condiTon	  and	  same	  complaint.	  

	   What	  are	  the	  most	  common	  three	  defenses	  that	  defense	  lawyers	  use	  
in	  these	  medical	  malpracTce	  cases?	  Anybody	  know?	  I'm	  sure	  you	  
guys	  know.	  You're	  just	  being	  quiet	  this	  morning,	  and	  that's	  okay.	  The	  
three	  common	  defenses	  that	  are	  oeen	  seen	  is,	  "Hey,	  we	  didn't	  do	  it."	  
That's	  number	  one.	  Number	  two	  is,	  "Maybe	  we	  did	  it	  but	  you	  also	  did	  
it."	  Number	  three	  is,	  "Okay.	  Maybe	  we	  did	  it,	  and	  you	  did	  it,	  but	  guess	  
what?	  We	  don't	  think	  that	  your	  injuries	  are	  as	  valuable	  as	  you	  claim	  
them	  to	  be."	  Those	  are	  the	  three	  common	  defenses.	  They're	  arguing	  
about	  liability,	  who's	  responsible.	  

	   Then	  once	  you	  get	  passed	  who's	  responsible,	  they're	  now	  going	  to	  
argue	  about	  the	  value	  of	  damages	  because	  even	  if	  they	  accept	  and	  
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knowledge	  which	  doesn't	  happen	  oeen	  that	  they	  did	  something	  
wrong	  and	  violated	  the	  basic	  standards	  of	  medical	  care	  causing	  the	  
client	  harm,	  they	  will	  always	  in	  every	  instance	  fight	  you	  tooth	  and	  nail 	  
on	  the	  extent	  and	  the	  amount	  of	  the	  damages.	  Now,	  we'll	  talk	  about	  
damages	  in	  a	  liZle	  bit.	  

	   Another	  common	  defense	  that	  comes	  up	  oeen	  in	  these	  cases	  is	  the	  
doctor	  says,	  "Hey,	  I	  used	  my	  best	  medical	  judgment	  to	  decide	  what	  to	  
do	  in	  this	  case.	  Who	  are	  you	  to	  tell	  me	  otherwise?	  I'm	  in	  the	  middle	  of	  
surgery.	  The	  paTent	  has	  a	  complicaTon.	  I	  now	  decide	  to	  do	  the	  fol-‐
lowing	  procedure	  to	  fix	  this	  problem.	  Who	  are	  you	  to	  tell	  me	  other-‐
wise?"	  That's	  why	  we	  need	  medical	  experts	  to	  tell	  us	  otherwise,	  to	  
tell	  us	  why	  this	  doctor	  deviated	  and	  violated	  the	  basic	  standards	  of	  
medical	  care.	  That's	  why	  it's	  criTcal.

	   Now,	  you	  have	  compeTng	  medical	  experts	  that	  the	  jury	  will	  have	  to	  
evaluate.	  How	  effecTve	  is	  this	  argument	  that's	  made	  by	  the	  defense?	  
"It's	  a	  judgment	  call.	  Don't	  blame	  me.	  I	  went	  to	  medical	  school.	  I	  did	  
my	  training.	  I'm	  here	  at	  a	  presTgious	  medical	  insTtuTon	  in	  New	  York	  
City.	  Why	  are	  you	  blaming	  me	  for	  something	  that	  I	  used	  my	  best	  
medical	  judgment?"	  

	   You	  know	  what?	  Juries	  like	  that	  argument.	  "Hey,	  why	  are	  you	  picking	  
on	  this	  doctor?	  He's	  a	  great	  guy.	  He's	  got	  great	  credenTals.	  What	  he's	  
telling	  us	  is	  reasonable."	  That's	  the	  inherent	  problem	  with	  the	  judg-‐
ment	  call	  where	  they're	  saying,	  "Don't	  blame	  me.	  I	  had	  mulTple	  
choices.	  The	  following	  were	  all	  acceptable	  choices	  but	  I	  made	  the	  best	  
judgment	  call	  based	  upon	  the	  problem	  that	  was	  going	  on	  at	  that	  mo-‐
ment."	  

	   How	  do	  we	  deal	  with	  that?	  We	  deal	  with	  that	  by	  evaluaTng	  whether	  
or	  not	  the	  judgment	  call	  truly	  was	  an	  exercise	  of	  the	  doctor's	  best	  
judgment	  or	  did	  he	  have	  mulTple	  choices	  and	  the	  choice	  that	  he	  
picked	  was	  a	  departure	  from	  the	  standard	  of	  care.	  Let	  me	  give	  you	  an	  
illustraTon	  of	  how	  this	  works.	  Let's	  say	  a	  paTent	  goes	  to	  a	  doctor	  for	  
an	  opinion	  about	  what	  to	  do.	  The	  doctor	  tells	  her,	  "I	  would	  treat	  you	  
this	  way."	  She	  decides	  to	  go	  to	  four	  other	  doctors	  to	  get	  other	  opin-‐
ions.	  Four	  of	  those	  doctors	  tell	  her,	  "I	  would	  treat	  you	  this	  way."

	   The	  fieh	  doctor	  says,	  "No,	  no,	  no.	  I	  wouldn't	  treat	  you	  that	  way.	  I'm	  
going	  to	  treat	  you	  this	  way."	  He's	  clearly	  in	  the	  minority,	  but	  he's	  go-‐
ing	  to	  say,	  "Hey,	  this	  choice	  to	  treat	  this	  paTent	  this	  way	  is	  within	  ac-‐
ceptable	  medical	  standards,	  even	  though	  it's	  in	  the	  minority.	  Just	  be-‐
cause	  I	  won't	  do	  it	  the	  way	  that	  the	  majority	  of	  doctors	  do	  it	  doesn't	  
mean	  it's	  wrong."	  
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	   What	  do	  you	  think	  happens?	  The	  paTent	  chooses	  to	  go	  to	  Dr.	  Number	  
Five.	  You	  can	  sense	  the	  foreshadowing.	  She	  develops	  a	  problem	  and	  a 	  
complicaTon	  during	  course	  of	  surgery.	  She	  then	  sues	  the	  doctor,	  and	  
the	  doctor	  in	  his	  defense	  turns	  around	  and	  says,	  "I	  exercised	  my	  best	  
medical	  and	  surgical	  judgment.	  Don't	  blame	  me	  for	  what	  happened.	  I	  
did	  nothing	  wrong	  here.	  If	  I	  did,	  you	  also	  did	  it.	  If	  I	  did	  and	  you	  did	  it,	  
guess	  what?	  You're	  not	  really	  that	  injured,	  are	  you?"	  Those	  are	  the	  
defenses	  that	  come	  up	  over	  and	  over	  again.	  

	   What	  happens	  though	  if	  the	  doctor's	  choice	  to	  treat	  this	  paTent	  really	  
wasn't	  within	  acceptable	  guidelines,	  acceptable	  standards	  of	  care?	  
Regardless	  of	  whether	  he	  was	  in	  the	  majority	  of	  the	  doctors	  who	  
would	  do	  it	  or	  the	  minority,	  if	  that	  treatment	  fell	  below	  the	  standard	  
of	  care,	  the	  fact	  that	  he	  chose	  to	  use	  his	  best	  judgment	  is	  not	  going	  to	  
work,	  at	  least	  not	  as	  effecTvely	  as	  if	  it	  really	  was	  within	  the	  standard	  
of	  care.	  

	   Now,	  here's	  something	  that	  will	  really	  help	  you	  understand	  and	  be	  
able	  to	  explain	  to	  these	  people	  you're	  cha_ng	  with.	  They	  don't	  un-‐
derstand	  that	  simply	  because	  they	  wound	  up	  with	  a	  complicaTon	  or	  a 	  
problem	  during	  the	  course	  of	  treatment	  or	  surgery,	  that	  it	  may	  not	  be 	  
evidence	  of	  medical	  malpracTce.	  From	  the	  paTent's	  perspecTve,	  all	  
they	  know	  is,	  "Hey,	  I	  was	  fine	  going	  in	  to	  the	  hospital.	  I	  came	  out	  with	  
a	  following	  horrible	  complicaTons."	  

	   You	  tell	  them,	  "Hey,	  just	  because	  you	  got	  a	  complicaTon	  does	  not	  
mean	  that	  there	  was	  evidence	  of	  malpracTce.	  It	  might,	  but	  then	  
again,	  it	  might	  not."	  They	  get	  very	  defensive.	  They	  get	  very	  upset	  be-‐
cause	  they	  know	  in	  their	  mind	  something	  must	  have	  happened.	  The	  
doctor	  must	  have	  done	  something	  wrong.	  The	  nurse	  must	  have	  given	  
me	  the	  wrong	  medicaTon.	  Otherwise,	  I	  would	  not	  have	  had	  these	  
problems.	  

	   You	  know	  what?	  Maybe	  that's	  true,	  but	  in	  order	  to	  answer	  the	  ques-‐
Ton,	  you	  have	  to	  evaluate	  what	  do	  you	  have	  to	  do,	  what	  was	  the	  key	  
issue	  in	  the	  case,	  what	  do	  you	  think	  was	  done	  wrong,	  and	  what	  injury	  
did	  you	  suffer	  as	  a	  result	  of	  that?	  The	  next	  thing	  you	  have	  to	  answer	  
is,	  is	  your	  maZer	  Tmely?	  

	   Let's	  say	  you	  decide	  and	  you	  evaluate,	  "Yes,	  both	  of	  those	  things	  
sounds	  like	  a	  case,	  and	  yes,	  this	  maZer	  is	  Tmely."	  Here	  are	  a	  couple	  of	  
things	  that	  you	  need	  to	  know	  now.	  By	  the	  way,	  let	  me	  give	  you	  a	  per-‐
fect	  example	  of	  how	  a	  judgment	  call	  defense	  fell	  flat	  and	  it	  destroyed	  
the	  defense's	  case.	  
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	   A	  gentleman	  who's	  37	  years	  old,	  he	  was	  having	  difficulty	  urinaTng.	  He	  
went	  to	  a	  urologist	  here	  in	  New	  York	  City	  who	  did	  a	  procedure	  known	  
as	  a	  Cold	  Knife	  Urethrotomy,	  where	  they	  sTck	  a	  small	  scalpel	  into	  the	  
penis	  and	  to	  the	  tube	  that	  transmits	  urine	  from	  the	  bladder	  out	  
through	  the	  penis.	  It	  is	  as	  painful	  as	  it	  sounds.

	   Now,	  that	  fixed	  him	  for	  a	  couple	  of	  days,	  but	  he	  developed	  a	  problem	  
again.	  He	  goes	  back	  to	  the	  urologist	  who	  says,	  "Let's	  do	  this	  again,"	  
and	  that	  worked	  for	  another	  few	  days.	  Finally,	  the	  urologist	  says,	  
"Okay.	  This	  is	  really	  a	  Band-‐aid.	  Let's	  try	  and	  do	  something	  more	  per-‐
manent.	  I	  want	  you	  to	  come	  in	  to	  the	  hospital.	  We'll	  put	  you	  under	  
general	  anesthesia,	  and	  I'm	  going	  to	  insert	  into	  your	  urethra,	  the	  tube	  
that	  transmits	  the	  urine	  a	  device	  known	  as	  a	  Metal	  Stent,	  and	  it's	  a	  
spring-‐loaded	  coiled	  device.	  The	  whole	  purpose	  is	  that	  when	  you	  put	  
it	  in,	  when	  you	  release	  it,	  it	  pops	  open,	  and	  the	  whole	  goal	  is	  to	  keep	  
that	  tube	  open	  to	  allow	  urine	  to	  pass	  through	  without	  a	  problem.	  

	   This	  gentleman	  had	  scar	  Tssue	  that	  kept	  building	  up	  in	  his	  urethra.	  
PaTent	  said,	  "Okay.	  Let's	  do	  it."	  Now,	  that	  was	  problem	  number	  one,	  
the	  choice	  by	  this	  doctor	  to	  go	  ahead	  and	  tell	  him	  to	  do	  this.	  The	  
other	  thing	  I	  want	  you	  to	  keep	  in	  mind	  is	  the	  age	  of	  this	  gentleman.	  
He's	  37	  years	  old,	  and	  I'll	  tell	  you	  why	  that's	  an	  important	  point	  in	  a	  
moment.	  

	   During	  the	  procedure,	  the	  doctor	  realizes,	  "You	  know	  what?	  I'm	  going	  
to	  put	  in	  two	  of	  these	  metal	  stents	  back-‐to-‐back.	  There's	  enough	  
room.	  I	  think	  it	  will	  help	  keep	  this	  urethra	  open."	  That's	  what	  he	  does.	  
Now,	  the	  paTent	  has	  woken	  up.	  The	  procedure	  goes	  fine.	  Within	  
hours	  aeer	  the	  anesthesia	  wears	  off,	  the	  paTent	  begins	  to	  experience	  
tremendous	  pain	  in	  his	  groin	  area	  in	  the	  penis.	  

	   The	  doctor	  tells	  him,	  "Don't	  worry.	  You'll	  get	  used	  to	  it.	  Take	  some	  
pain	  medicaTon.	  Not	  a	  problem."	  "Okay."	  This	  gets	  worse	  and	  worse,	  
and	  it	  gets	  worse	  in	  the	  mornings	  when	  he	  wakes	  up	  with	  an	  erecTon	  
before	  he	  goes	  to	  the	  bathroom,	  and	  it	  gets	  worse	  during	  the	  day	  
when	  he	  does	  develop	  an	  erecTon.	  It	  gets	  so	  bad,	  the	  pain	  becomes	  
so	  excruciaTng	  and	  so	  agonizing	  that	  at	  one	  Tme	  in	  the	  doctor's	  office	  
notes,	  the	  paTent	  is	  relaying	  to	  him	  what	  the	  problems	  are.

	   He	  tells	  him,	  "The	  pain	  is	  so	  horrible,	  I'm	  thinking	  of	  commi_ng	  sui-‐
cide	  when	  this	  happens."	  The	  doctor	  wrote	  that	  down,	  recorded	  
that."	  Now,	  it's	  ge_ng	  worse	  and	  worse.	  Finally,	  aeer	  about	  two	  
months	  ...	  By	  the	  way,	  this	  metal	  stent	  is	  intended	  to	  be	  permanent.	  
The	  skin	  Tssue	  inside	  the	  urethra	  grows	  over	  the	  metal	  stent	  and	  it	  
literally	  becomes	  embedded	  in	  there.	  It's	  designed	  to	  stay	  in	  there.	  
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	   Now,	  two	  months	  later	  aeer	  this	  ongoing	  agonizing	  complaints	  of	  
pain,	  the	  urologist	  says,	  "You	  know	  what?	  Maybe	  I	  take	  you	  back	  into	  
the	  operaTng	  room.	  I'm	  going	  to	  try	  and	  move	  it	  away	  from	  where	  I	  
think	  it's	  pu_ng	  pressure	  on	  the	  nerve."	  PaTent	  says,	  "Do	  something.	  
Do	  anything."	  "Okay."	  

	   Here	  is	  where	  judgment	  call	  number	  two	  comes	  in.	  The	  doctor	  goes	  in	  
to	  do	  and	  manipulate	  this	  device.	  What	  he	  encounters	  immediately	  is	  
that	  this	  device	  is	  now	  permanent.	  As	  he	  tries	  to	  tug	  it	  and	  move	  it,	  
he	  realizes	  that	  this	  has	  now	  become	  embedded	  within	  the	  urethra.	  
As	  he's	  aZempTng	  to	  try	  and	  move	  it	  and	  manipulate	  it,	  the	  metal	  
pieces	  begin	  sheering	  off.	  It	  becomes	  thread-‐like,	  sharp	  metal	  pieces,	  
and	  he's	  pulling	  it	  out	  piece	  by	  piece	  by	  piece.	  Thankfully,	  this	  gen-‐
tleman	  is	  under	  anesthesia.	  

	   When	  he	  finishes,	  the	  doctor	  realizes	  that	  there's	  no	  way	  that	  this	  de-‐
vice	  can	  stay	  in.	  He's	  got	  to	  take	  both	  of	  them	  out.	  The	  paTent	  wakes	  
up,	  he's	  in	  horrible	  pain,	  and	  he	  ulTmately	  sees	  a	  urological	  recon-‐
strucTve	  surgeon	  who	  takes	  a	  look	  inside	  and	  says	  to	  him,	  "Oh,	  my	  
God!	  It	  looks	  like	  a	  bomb	  went	  off	  in	  your	  urethra.	  What	  happened	  to	  
you?"	  

	   Now,	  this	  reconstrucTve	  surgeon	  had	  to	  spend	  the	  next	  year	  and	  a	  
half	  fixing	  this	  gentleman's	  problem	  where	  he	  had	  to	  reconstruct	  the	  
inside	  of	  his	  penis.	  Horrible,	  horrible	  situaTon.	  While	  this	  is	  healing,	  
they	  couldn't	  allow	  the	  urine	  to	  come	  out	  of	  there	  because	  that	  
would	  not	  allow	  this	  reconstrucTon	  to	  heal.	  So	  they	  had	  to	  create	  a	  
diversion	  for	  the	  urine	  to	  come	  out.	  Where	  do	  they	  create	  it?	  They	  
had	  to	  make	  a	  whole	  between	  his	  anus	  and	  his	  scrotum.	  Every	  Tme	  
he	  had	  to	  urinate,	  he	  had	  to	  sit	  down.	  Actually,	  this	  is	  disgusTng.	  This	  
went	  on	  for	  an	  enTre	  year	  and	  a	  half	  unTl	  he	  was	  finally	  healed.	  

	   We're	  bound	  to	  bring	  the	  lawsuit	  against	  the	  urologist.	  This	  is	  a	  long-‐
winded	  way	  of	  me	  explaining	  to	  you	  how	  this	  judgment	  call	  scenario	  
came	  into	  play.	  The	  doctor	  in	  his	  defense	  turns	  around	  and	  says,	  
"Based	  upon	  my	  educated	  decision,	  it	  was	  my	  judgment	  call	  to	  uTlize	  
this	  device	  for	  this	  gentleman,	  and	  not	  just	  one	  of	  these	  stents	  but	  
two,	  back-‐to-‐back."	  That	  would	  be	  fine	  if	  this	  uTlizing	  this	  device	  was	  
within	  acceptable	  medical	  standards.	  Every	  medical	  expert	  I	  con-‐
sulted	  said,	  "Yes,	  this	  device	  is	  appropriate	  for	  a	  gentleman	  who	  is	  
over	  the	  age	  of	  65,	  who	  no	  longer	  has	  the	  ability	  to	  maintain	  an	  erec-‐
Ton."	  Why?	  Because	  the	  medical	  study	  shows	  that	  every	  Tme	  some-‐
one	  has	  an	  erecTon	  using	  this	  device,	  they	  have	  horrible,	  excruciaTng,	  
agonizing	  pain.	  
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	   How	  old	  is	  this	  guy?	  Thirty-‐seven	  years	  old.	  The	  choice	  by	  this	  doctor	  
to	  uTlize	  this	  device	  in	  a	  gentleman	  37	  years	  old	  was	  a	  departure	  
from	  good	  and	  accepted	  medical	  pracTce.	  The	  fact	  that	  he	  put	  in	  two	  
of	  these	  stents	  back-‐to-‐back	  was	  a	  departure	  from	  good	  medical	  
pracTce.	  The	  fact	  that	  this	  guy	  tried	  to	  manipulate	  and	  pull	  it	  out	  aeer	  
two	  months	  of	  pain	  was	  a	  departure,	  a	  violaTon	  from	  the	  basic	  stan-‐
dards	  of	  medical	  pracTce.	  This	  case	  did	  not	  go	  to	  trial	  because	  the	  de-‐
fense	  realized	  that	  the	  argument	  that	  this	  was	  a	  good	  judgment	  call	  
would	  never	  ever	  work	  at	  the	  Tme	  of	  trial.

	   I	  shared	  that	  story	  with	  you	  just	  to	  give	  you	  an	  insight	  and	  an	  under-‐
standing	  into	  how	  these	  judgment	  call	  defenses	  are	  used	  someTmes	  
very	  successfully,	  but	  in	  this	  case,	  it	  was	  not.	  

	   Let's	  move	  on.	  What	  happens	  if	  the	  person	  you're	  talking	  to	  tells	  you	  
that	  they	  have	  horrible	  psychological	  distress?	  They're	  depressed,	  
they're	  traumaTzed	  about	  what	  happened,	  but	  they	  don't	  have	  any	  
physical	  injury.	  Nothing	  physical	  happened	  to	  them.	  Is	  this	  the	  type	  of	  
case	  you	  want	  to	  get	  involved	  in?	  I'm	  going	  to	  share	  something	  with	  
you.	  More	  than	  26	  years	  of	  pracTce,	  I'm	  going	  to	  suggest	  to	  you	  that	  
you	  run	  away	  as	  fast	  as	  you	  can	  in	  cases	  that	  have	  only	  psychological	  
damages.	  

	   Now,	  that's	  not	  to	  say	  they	  don't	  have	  valid	  cases.	  It's	  not	  to	  say	  that	  
their	  injuries	  are	  any	  less	  important	  than	  physical	  ones,	  but	  there's	  a	  
huge	  challenge	  and	  a	  huge	  problem	  with	  proving	  the	  case	  because	  
most	  of	  the	  Tme,	  these	  people	  who	  suffer	  psychological	  damages	  
alone,	  typically	  have	  a	  history	  of	  problems.	  They	  come	  with	  a	  lot	  of	  
baggage.	  Being	  able	  to	  disTnguish	  what	  they	  had	  in	  the	  past,	  with	  
how	  they're	  focusing	  now	  and	  how	  they're	  dealing	  now,	  that	  be-‐
comes	  very	  challenging	  and	  very	  difficult.	  

	   Let	  me	  share	  with	  you	  a	  great	  example.	  Let's	  say	  a	  woman	  is	  preg-‐
nant,	  39	  weeks	  pregnant,	  ready	  to	  deliver.	  Through	  carelessness	  by	  
the	  gynecologist,	  the	  baby	  dies	  in	  utero,	  dies.	  The	  mother	  believes	  
that	  something	  was	  done	  wrong	  and	  had	  they	  recognized	  the	  baby	  
was	  in	  distress	  before	  the	  baby	  ulTmately	  died,	  that	  they	  could	  have	  
induced	  labor	  and	  delivered	  this	  child	  who	  would	  have	  otherwise	  
been	  healthy.	  

	   Now,	  can	  you	  bring	  a	  lawsuit	  for	  the	  wrongful	  death	  of	  a	  baby	  who	  
dies	  before	  being	  born?	  Yes	  or	  no?	  Shout	  it	  out.	  I	  can't	  hear	  you.	  Cor-‐
rect.	  You	  cannot	  bring	  a	  case	  for	  a	  baby	  who	  is	  unborn	  who	  dies	  in	  
utero,	  but	  the	  law	  in	  New	  York	  will	  allow	  the	  mother	  to	  bring	  a	  law-‐
suit	  for	  injuries	  that	  she	  personally	  suffered	  as	  a	  result	  of	  the	  baby	  
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dying	  in	  utero.	  SomeTmes	  she'll	  have	  a	  physical	  injury.	  Many	  Tmes,	  
she's	  only	  have	  a	  psychological	  injury.	  

	   Should	  you	  take	  that	  type	  of	  case?	  You	  will	  find	  that	  most,	  myself	  in-‐
clude,	  most	  good	  trial	  aZorneys	  who	  handle	  these	  cases	  will	  typically	  
not	  want	  to	  get	  involved	  and	  taking	  case	  only	  on	  psychological	  dam-‐
ages.	  Again,	  that's	  not	  to	  say	  they	  don't	  have	  a	  valid	  case,	  and	  there	  
are	  some	  aZorneys	  who	  will	  take	  that.	  Keep	  that	  in	  mind,	  as	  you're	  
talking	  to	  this	  grieving	  parent	  because	  it's	  a	  tragic	  situaTon,	  but	  it's	  
not	  a	  case	  you	  really	  want	  to	  get	  involved	  in.	  

	   How	  about	  informed	  consent?	  Let's	  say	  the	  person	  you're	  cha_ng	  
with	  tells	  you,	  "The	  doctor	  didn't	  tell	  me	  I	  could	  suffer	  the	  risk,	  that	  I	  
could	  go	  blind	  from	  the	  cataract	  surgery."	  Do	  you	  take	  a	  case	  like	  
that?	  Don't	  you	  have	  to	  ask	  a	  few	  more	  quesTons	  about	  what	  the	  
doctor	  told	  this	  paTent	  about	  whether	  or	  not	  one	  of	  the	  risks	  associ-‐
ated	  with	  this	  cataract	  surgery	  was	  going	  blind?	  Absolutely.	  

	   "Mrs.	  Jones,	  tell	  me	  what	  the	  doctor	  told	  you."	  "Oh,	  he	  told	  me	  I	  
could	  suffer	  infecTon,	  bleeding,	  injury	  to	  another	  adjacent	  organ."	  
"Okay."	  Let's	  change	  this	  up	  a	  bit.	  Let's	  say	  there	  are	  no	  physical	  inju-‐
ries	  but	  the	  paTent	  suffered	  a	  complicaTon	  that's	  a	  risk	  of	  the	  proce-‐
dure,	  had	  massive	  bleeding,	  she	  needed	  transfusions.	  Do	  you	  take	  a	  
case	  like	  that	  where	  the	  paTent	  turns	  around	  and	  says,	  "The	  doctor	  
didn't	  tell	  me	  I	  could	  have	  bleeding	  during	  the	  surgery."	  

	   If	  the	  case	  only	  involves	  informed	  consent	  where	  the	  paTent	  was	  not	  
given	  enough	  informaTon	  to	  make	  an	  educated	  decision	  about	  
whether	  or	  not	  they	  should	  go	  ahead	  with	  the	  surgery,	  do	  you	  take	  a	  
case	  like	  that?	  In	  my	  opinion,	  the	  answer	  is	  absolutely	  not,	  and	  here's	  
why.	  The	  paTent	  is	  always	  going	  to	  argue,	  "The	  doctor	  didn't	  tell	  me	  
this	  is	  a	  risk	  of	  the	  procedure."	  Now,	  the	  doctor	  comes	  in	  for	  his	  
deposiTon,	  and	  I	  ask	  him,	  "Doctor,	  what	  did	  you	  tell	  the	  paTent	  were	  
the	  risks?"	  "Oh,	  of	  course	  I	  told	  that	  one	  of	  the	  risks	  was	  infecTon,	  
and	  in	  addiTon,	  it's	  in	  the	  informed	  consent	  that	  she	  signed."	  

	   Then	  it	  becomes	  a	  he	  said,	  she	  said	  scenario.	  It's	  not	  a	  baZle	  of	  the	  
experts.	  It's	  a	  baZle	  of	  credibility	  between	  a	  plainTff	  and	  a	  defendant.	  
Who	  does	  the	  jury	  believe,	  the	  injured	  paTent	  or	  the	  doctor	  with	  25	  
years	  of	  experience	  and	  all	  these	  great	  qualificaTons?	  In	  most	  cases,	  
the	  jury	  is	  going	  to	  believe	  the	  doctor.	  

	   Here's	  a	  quick	  stat	  for	  you.	  In	  New	  York,	  the	  majority	  of	  medical	  mal-‐
pracTce	  cases,	  about	  95%	  of	  them	  that	  are	  brought,	  seZle	  prior	  to	  
trial.	  Of	  those	  5%	  that	  go	  to	  trial,	  the	  majority	  of	  those	  cases	  are	  won	  
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by	  the	  doctors.	  Unlike	  a	  car	  accident	  case	  or	  a	  simple	  negligence	  case,	  
if	  you	  think	  you	  can	  simply	  file	  a	  case	  to	  try	  and	  get	  money	  from	  an	  
insurance	  company	  represenTng	  a	  doctor	  or	  a	  hospital,	  you	  are	  100%	  
mistaken.

	   They	  do	  not	  seZle	  these	  cases.	  They	  fight	  you	  tooth	  and	  nail.	  If	  they	  
do	  decide,	  it	  is	  only	  aeer	  discovery,	  it's	  only	  as	  the	  cases	  on	  the	  trial	  
calendar	  as	  you're	  approaching	  trial,	  unless	  you	  got	  a	  clear	  smoking	  
gun,	  and	  it's	  obvious,	  and	  then	  everybody	  can	  agree	  on	  the	  amount.	  
That	  doesn't	  happen	  that	  oeen.	  Don't	  believe	  that	  you	  could	  simply	  
send	  off	  a	  leZer	  to	  the	  insurance	  company	  and	  they're	  going	  to	  bow	  
down	  and	  give	  you	  everything	  you	  want.	  It	  doesn't	  happen	  that	  way.	  

	   Now,	  what	  happens	  ...	  Do	  you	  remember	  a	  phrase	  you	  learned	  in	  law	  
school?	  Res	  ipsa.	  Res	  ipsa	  loquitur,	  the	  thing	  speaks	  for	  itself.	  The	  
document	  speaks	  for	  itself.	  The	  injury	  speaks	  for	  itself.	  Can	  you	  use	  
that	  legal	  doctrine	  to	  show	  that	  your	  client	  has	  a	  valid	  basis	  for	  a	  
case?	  The	  answer	  is,	  yes,	  you	  can.	  

	   Let	  me	  share	  with	  you	  an	  interesTng	  cork.	  Let's	  say	  for	  example,	  pa-‐
Tent	  goes	  in	  to	  have	  surgery	  on	  his	  right	  hand.	  He	  comes	  out	  of	  sur-‐
gery,	  and	  he's	  got	  a	  third-‐degree	  burn	  on	  his	  shoulder	  in	  addiTon	  to	  
the	  surgery	  they	  did	  on	  his	  hand.	  How	  could	  this	  possibly	  have	  hap-‐
pened?	  He	  had	  nothing	  to	  do	  with	  shoulder	  surgery.	  This	  was	  a	  hand	  
surgery,	  a	  hand	  surgery	  problem.

	   He	  comes	  out	  of	  the	  operaTng	  room	  with	  a	  third-‐degree	  burn.	  Was	  
he	  under	  the	  control	  of	  the	  people	  in	  the	  operaTng	  room?	  Absolutely.	  
Was	  he	  under	  anesthesia?	  Yes.	  Could	  he	  possibly	  have	  contributed	  to	  
this	  injury	  by	  himself?	  No,	  but	  for	  the	  defendant's	  negligence,	  doctor,	  
the	  nursing	  staff	  negligence.	  This	  injury	  would	  not	  have	  happened.	  

	   First	  of	  all,	  can	  we	  use	  that	  argument?	  Yes,	  we	  can	  use	  it	  in	  our	  plead-‐
ings.	  Do	  we	  need	  to	  bring	  in	  a	  medical	  expert	  to	  explain	  to	  the	  jury	  
that,	  "Hey,	  if	  you	  go	  in	  for	  hand	  surgery,	  you	  shouldn't	  be	  coming	  out	  
with	  a	  third-‐degree	  burn	  to	  your	  shoulder."	  The	  law	  says,	  "No,	  we	  
don't	  need	  to	  bring	  in	  a	  medical	  expert	  to	  explain	  something	  so	  obvi-‐
ous	  to	  a	  jury."

	   You	  told	  me	  where	  things	  become	  complicated	  and	  the	  jury	  doesn't	  
understand	  the	  medicine	  involved,	  but	  I	  will	  tell	  you,	  here's	  the	  cork.	  
You	  will	  find	  that	  every	  experience	  or	  good	  medical	  malpracTce	  at-‐
torney	  who	  handles	  these	  cases	  will	  always	  bring	  in	  a	  medical	  expert	  
even	  though	  they	  don't	  need	  to	  in	  this	  Res	  ipsa	  case.	  That's	  because	  
we	  want	  the	  jury	  to	  understand	  why	  this	  injury	  occurred.	  
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	   We	  want	  the	  jury	  to	  understand	  what	  type	  of	  injury	  this	  gentleman	  
received.	  We	  want	  them	  to	  know	  how	  debilitaTng	  and	  what	  treat-‐
ment	  he	  needed	  in	  order	  to	  fix	  this	  problem.	  Yes,	  the	  law	  does	  not	  
require	  us	  to	  bring	  in	  an	  expert	  where	  it's	  a	  Res	  ipsa	  case,	  but	  we	  can	  
only	  use	  this	  argument	  and	  this	  claim	  if	  the	  paTent	  was	  under	  the	  ex-‐
clusive	  care	  and	  control	  of	  the	  doctor	  in	  the	  operaTng	  room	  and	  the	  
staff,	  the	  paTent	  did	  not	  contribute,	  whatsoever	  to	  this	  injury,	  but	  for	  
the	  defendant's	  negligence,	  carelessness,	  this	  injury	  never	  would	  
have	  occurred.	  

	   That's	  another	  way	  that	  we	  can	  use	  that.	  When	  you're	  listening	  to	  this	  
person	  tell	  you	  about,	  "Hey,	  let	  me	  tell	  you	  about	  my	  tale	  of	  woe,	  
what	  happened.	  I	  went	  in	  for	  surgery	  and	  I	  wound	  up	  with	  some	  
problem	  to	  my	  foot	  or	  to	  my	  brain,"	  whatever	  it	  is.	  You	  may	  be	  think-‐
ing,	  "Hey,	  you	  might	  have	  a	  case	  here,	  and	  you	  might	  be	  able	  to	  use	  
Res	  ipsa,"	  and	  that's	  important	  to	  know.	  

	   Another	  thing	  that	  you	  should	  be	  asking,	  "Who	  are	  the	  potenTal	  de-‐
fendants?	  Are	  they	  private	  aZending	  physicians?	  Are	  they	  residents,	  
doctors-‐in-‐training?	  Are	  they	  nursing	  staff?	  Are	  they	  employed	  by	  the	  
hospital?"	  We	  always	  need	  to	  know	  whether	  they	  are	  employees.	  
Why	  do	  we	  need	  to	  know	  that?	  It's	  because	  of	  two	  doctrines	  that	  
each	  of	  you	  know	  about	  called	  Vicarious	  Liability	  and	  Respondeat	  Su-‐
perior.	  

	   We	  know	  that	  an	  employer	  is	  always	  responsible	  for	  the	  acts	  of	  its	  
employees.	  We	  always	  need	  to	  know	  whether	  the	  doctor	  was	  an	  em-‐
ployee	  of	  his	  professional	  corporaTon	  or	  were	  they	  employees	  of	  a	  
hospital.	  We	  will	  always	  need	  to	  bring	  the	  employer	  or	  the	  profes-‐
sional	  corporaTon	  into	  the	  lawsuit	  as	  well	  as	  the	  person	  who	  actually	  
caused	  the	  harm.	  

	   Now,	  you	  know	  this	  informaTon.	  The	  quesTon	  I	  have	  for	  you	  is	  what	  
do	  you	  do	  next?	  What	  do	  you	  do	  at	  this	  point	  now	  you've	  garnered	  all 	  
this	  great	  informaTon?	  You've	  learned	  the	  story,	  you've	  determined	  
it's	  Tmely,	  you	  have	  some	  ideas	  about	  what	  type	  of	  theory	  it	  is,	  you	  
understand	  that	  there	  are	  some	  legal	  issues	  that	  need	  explaining,	  and	  
now,	  you've	  got	  to	  ask	  yourself	  the	  quesTon,	  "Do	  you	  want	  to	  handle	  
this	  on	  your	  own	  or	  do	  you	  decide	  to	  refer	  it	  out	  to	  an	  experienced	  
medical	  malpracTce	  aZorney?"

	   If	  you	  choose	  to	  send	  the	  case	  out	  to	  an	  experienced	  aZorney,	  here	  
are	  a	  number	  of	  things	  that	  you	  must	  know	  before	  you	  make	  that	  
phone	  call.	  You	  have	  to	  know	  that	  the	  fees	  in	  a	  medical	  malpracTce	  
case	  is	  different	  than	  in	  an	  ordinary	  negligence	  case.	  In	  an	  ordinary	  
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negligence	  case,	  the	  aZorney's	  fee	  is	  a	  third,	  and	  there	  are	  variaTons	  
about	  when	  the	  expenses	  get	  paid.	  For	  the	  most	  part,	  it's	  a	  third.	  

	   In	  a	  malpracTce	  case,	  the	  fee	  is	  less,	  much	  less.	  It	  only	  starts	  at	  30%	  
and	  drops	  by	  5%	  as	  we	  go	  up	  in	  increments	  on	  what	  we	  can	  obtain	  for	  
the	  client.	  It's	  known	  as	  the	  Sliding	  Scale.	  Let's	  say	  for	  example,	  we	  
take	  on	  a	  case	  that's	  been	  referred	  by	  someone,	  and	  I'm	  able	  to	  ob-‐
tain	  22%	  as	  the	  aZorney's	  fee.	  You	  would	  then	  receive	  22%	  of	  our	  
22%.	  If	  we	  can	  get	  30%,	  then	  you	  would	  get	  30%	  of	  our	  30%.	  It's	  a	  
sliding	  scale	  of	  a	  sliding	  scale.	  

	   Before	  you	  can	  jusTfy	  ge_ng	  a	  referral	  fee,	  you	  have	  to	  agree	  to	  two	  
things.	  The	  first	  is	  you	  have	  to	  discuss	  with	  this	  person	  who's	  a	  po-‐
tenTal	  client	  the	  fact	  that	  you	  are	  now	  referring	  them	  out	  to	  an	  aZor-‐
ney	  who	  handles	  these	  cases	  on	  a	  regular	  basis	  and	  get	  their	  consent	  
that	  if	  they	  are	  successful,	  there	  is	  only	  one	  aZorney	  fee	  that	  will	  be	  
shared	  between	  law	  firms	  or	  two	  aZorneys.	  You	  must	  get	  their	  con-‐
sent,	  and	  that's	  typically	  done	  by	  the	  aZorney	  who's	  handling	  the	  
case	  for	  you.	  They'll	  put	  in	  wriTng	  in	  the	  retainer.	  

	   The	  other	  thing	  that	  you	  must	  keep	  in	  mind	  is	  that	  you	  must	  parTci-‐
pate	  in	  and	  assume	  joint	  responsibility	  for	  the	  case.	  Now,	  what	  does	  
that	  mean?	  It	  means	  different	  things	  to	  different	  aZorneys,	  and	  
there's	  no	  bright	  line	  other	  than	  to	  say,	  "What	  qualifies	  us	  doing	  some	  
level	  of	  legal	  work?"	  Some	  people	  would	  argue	  that	  doing	  some	  level	  
of	  legal	  work	  consTtutes	  talking	  with	  the	  client,	  idenTfying	  the	  issue,	  
idenTfying	  what	  facts	  are	  important.	  

	   Some	  would	  argue	  that	  ge_ng	  the	  paTent's	  medical	  records	  consT-‐
tutes	  some	  level	  of	  legal	  work.	  Some	  would	  argue	  that	  talking	  with	  
the	  aZorney	  who's	  taking	  on	  the	  case	  to	  discuss	  legal	  strategies	  and	  
the	  claims	  that	  are	  likely	  to	  be	  brought	  consTtutes	  some	  level	  of	  legal	  
work.	  

	   Before	  you	  send	  the	  case	  out,	  you	  must	  idenTfy	  from	  whatever	  aZor-‐
ney	  you're	  going	  to	  use	  what	  they	  ask	  and	  what	  will	  help	  you	  jusTfy	  
receiving	  a	  referral	  fee.	  As	  long	  as	  those	  things	  are	  met,	  then	  you	  
have	  no	  problem	  obtaining	  a	  referral	  fee	  if	  they	  are	  successful.	  

	   Now,	  what	  else	  do	  you	  need	  to	  know?	  If	  the	  aZorney	  that	  you	  send	  
the	  case	  to	  rejects	  the	  case,	  it	  is	  very	  important	  that	  the	  aZorney	  
send	  out	  a	  non-‐acceptance	  leZer.	  We	  call	  them	  RejecTon	  LeZers,	  but	  
contained	  within	  that	  leZer	  should	  also	  be	  your	  name.	  "Hey,	  Mrs.	  
Jones.	  I	  just	  want	  to	  let	  you	  know	  that	  neither	  I	  nor	  Mr.	  Referring	  At-‐
torney	  will	  be	  able	  to	  help	  you	  with	  your	  problem.	  You	  have	  only	  two	  
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and	  a	  half	  years	  in	  which	  to	  file	  a	  lawsuit.	  I	  highly	  recommend	  you	  go	  
to	  another	  aZorney	  immediately	  to	  get	  another	  opinion."	  Ask	  the	  at-‐
torney	  whether	  they	  do	  that.	  

	   Another	  thing	  you	  want	  to	  know	  is,	  does	  the	  aZorney	  have	  the	  ability	  
to	  communicate	  with	  his	  clients	  on	  an	  ongoing	  basis?	  Is	  it	  monthly?	  Is	  
it	  weekly?	  How	  oeen	  do	  they	  communicate	  with	  their	  clients?	  You	  
want	  to	  know	  whether	  they	  have	  a	  system	  in	  place.	  By	  the	  way,	  if	  you	  
do	  not	  have	  a	  system	  in	  place	  to	  communicate	  with	  your	  clients,	  I	  
would	  highly	  recommend	  you	  developing	  one	  because	  the	  more	  you	  
communicate	  with	  your	  clients,	  the	  more	  they	  recognize	  you	  are	  
helping	  them,	  working	  on	  their	  case.

	   The	  less	  client	  calls	  you	  get	  saying,	  "Hey,	  what's	  going	  on	  with	  my	  
case.	  I	  haven't	  heard	  from	  you	  in	  months,"	  very	  important	  to	  idenTfy	  
what	  type	  of	  communicaTon	  system	  they	  have.	  "Oh,	  we	  don't	  com-‐
municate.	  We	  just	  wait	  for	  the	  clients	  to	  call	  us."	  No,	  that's	  not	  good	  
enough.	  Every	  month,	  phone	  calls	  should	  be	  going	  out	  or	  a	  leZer	  or	  
an	  e-‐mail,	  whatever,	  maybe	  every	  two	  weeks,	  something	  to	  commu-‐
nicate	  on	  a	  regular	  basis	  to	  keep	  them	  in	  the	  loop	  and	  to	  keep	  you	  in	  
the	  loop.	  Very	  important.	  You	  don't	  want	  to	  simply	  have	  a	  year	  or	  two	  
go	  by	  wondering,	  "What's	  going	  on	  with	  that	  case	  I	  referred	  out	  to	  
that	  aZorney?"	  You	  need	  to	  be	  kept	  in	  the	  loop.

	   One	  of	  the	  things	  that	  I	  will	  always	  ask	  to	  every	  referring	  aZorney	  
who's	  talked	  to	  the	  client,	  "What	  do	  you	  think	  a	  jury	  is	  going	  to	  do	  
when	  they	  see	  this	  person	  on	  the	  witness	  stand?	  What's	  your	  opinion	  
of	  the	  witness?	  Are	  they	  a	  nice,	  sweet,	  liZle,	  old	  lady?	  Are	  they	  ag-‐
gressive?	  Are	  they	  hosTle?	  What's	  your	  opinion?	  I	  want	  to	  know	  your	  
opinion."	  Very	  important.	  

	   I	  also	  want	  to	  know	  what's	  the	  likely	  venue	  where	  this	  case	  is	  going	  to	  
take	  place.	  Is	  it	  going	  to	  be	  in	  Brooklyn,	  Bronx,	  Queens,	  ManhaZan,	  
Richmond,	  Staten	  Island?	  Where?	  Where	  is	  it	  likely	  going	  to	  be?	  
Where	  did	  the	  medical	  wrong	  doing	  occur?	  Where	  does	  the	  paTent	  
live?	  That	  will	  all	  help	  evaluate	  whether	  or	  not	  this	  is	  a	  case	  that	  
needs	  to	  be	  taken.	  

	   Another	  thing	  you	  need	  to	  keep	  in	  mind,	  what	  are	  the	  damages	  that	  
this	  person	  received?	  We	  know	  that	  in	  most	  of	  these	  medical	  mal-‐
pracTce	  cases,	  the	  damages,	  the	  biggest	  one	  are	  pain	  and	  suffering,	  
past	  pain	  and	  suffering	  from	  the	  Tme	  of	  the	  injury	  unTl	  the	  Tme	  of	  
trial,	  and	  future	  pain	  and	  suffering	  from	  the	  Tme	  of	  trial,	  for	  the	  fore-‐
seeable	  future.	  That's	  criTcal.	  Of	  course,	  there	  are	  other	  elements	  of	  
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economic	  damages.	  Financial	  loss,	  lost	  wages,	  and	  other	  economic	  
losses	  that	  can	  be	  quanTfied,	  medical	  expenses.

	   What	  happens	  in	  a	  death	  case?	  In	  a	  death	  case,	  some	  of	  the	  damages	  
include	  pecuniary	  loss.	  What's	  the	  financial	  loss	  to	  the	  family	  as	  a	  re-‐
sult	  of	  this	  person's	  death?	  Is	  there	  any	  conscious	  pain	  and	  suffering?	  
Let's	  take	  a	  look	  at	  the	  Joan	  Rivers	  maZer	  for	  example.	  

	   Joan	  Rivers	  was	  under	  anesthesia	  during	  a	  colonoscopy	  at	  the	  Tme	  
that	  she	  suffered	  irreversible	  brain	  damage.	  Now,	  her	  family	  is	  bring-‐
ing	  the	  lawsuit	  for	  wrongful	  death.	  We	  know	  that	  she	  has	  tremendous	  
economic	  loss	  and	  that	  will	  be	  the	  biggest	  component	  of	  her	  case	  be-‐
cause	  if	  the	  paTent	  had	  no	  conscious	  level	  of	  awareness	  of	  what	  was	  
going	  on,	  about	  the	  problems	  that	  she	  was	  enduring,	  then	  it	  would	  be	  
virtually	  possible,	  if	  not,	  extremely	  challenging	  to	  show	  to	  a	  jury	  that	  
she	  was	  conscious	  and	  aware	  of	  what	  horrible	  things	  were	  happening	  
to	  her.	  

	   What	  usually	  occurs	  in	  a	  death	  case	  is	  we	  look	  for	  the	  pain	  and	  suffer-‐
ing.	  That's	  normally	  the	  biggest	  component,	  but	  in	  her	  case,	  it's	  going	  
to	  be	  the	  other	  way	  around	  with	  economic	  loss.	  What	  happens	  
though	  if	  the	  paTent	  is	  not	  working	  and	  is	  elderly?	  What	  are	  the	  
damages	  then?	  Now,	  you've	  got	  a	  big	  problem.	  Now,	  there's	  no	  eco-‐
nomic	  loss.	  There	  may	  be	  some	  pain	  and	  suffering,	  but	  now,	  you	  also	  
have	  another	  problem	  to	  think	  about.	  

	   You	  must	  assume	  that	  an	  elderly	  person	  is	  on	  Medicare,	  and	  you	  
must	  also	  assume	  that	  her	  medical	  treatment	  was	  paid	  for	  by	  Medi-‐
care.	  Why	  is	  that	  important?	  Because	  if	  you	  are	  successful,	  Medicare	  
will	  come	  to	  you	  at	  the	  end	  of	  the	  case	  and	  say,	  "Pay	  us	  back,	  all	  of	  it,	  
most	  of	  it,	  some	  of	  it."	  They	  want	  to	  be	  paid	  back,	  and	  guess	  what?	  
We	  are	  obligated	  to	  pay	  them	  back.	  Then	  we	  have	  to	  negoTate	  with	  
them.	  

	   Let	  me	  share	  with	  you	  a	  quick	  story	  about	  how	  Medicare	  almost	  de-‐
stroyed	  a	  client's	  case	  of	  mine.	  A	  disabled	  young	  man	  who	  is	  working	  
crossing	  the	  street,	  gets	  hit	  by	  a	  car,	  suffered	  traumaTc	  injuries,	  frac-‐
tured	  femur,	  horrible	  internal	  damage,	  was	  intubated	  for	  two	  and	  a	  
half	  weeks.	  His	  sister	  calls	  me	  and	  says,	  "Please	  take	  my	  brother's	  
case."	  

	   Within	  a	  few	  weeks,	  I	  was	  able	  to	  get	  the	  full	  insurance	  policy,	  
$100,000	  for	  this	  horribly	  injured	  gentleman.	  What	  we	  didn't	  know	  at	  
the	  Tme,	  we	  knew	  Medicare	  paid	  for	  his	  bill,	  but	  we	  didn't	  have	  the	  
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bill.	  It's	  only	  two	  months	  later	  that	  Medicare	  send	  us	  the	  informaTon	  
saying,	  "Okay,	  we	  paid	  $350,000.	  Pay	  us	  back."	  

	   I	  said,	  aeer	  my	  expenses,	  aeer	  my	  aZorney's	  fee,	  he's	  going	  to	  be	  lee	  
with	  nothing."	  They	  said,	  "Hand	  it	  over."	  I	  said,	  "No.	  I	  didn't	  take	  this	  
case	  just	  to	  walk	  away	  with	  the	  fee.	  I	  took	  this	  case	  to	  help	  this	  in-‐
jured	  paTent,	  injured	  vicTm."	  Through	  negoTaTon	  and	  appeals,	  and	  
ongoing	  appeals,	  we	  ulTmately	  were	  able	  to	  resolved	  it	  so	  that	  the	  
client	  actually	  walked	  away	  with	  $10,000	  which	  is	  horrible."	  

	   The	  reality	  is	  his	  medical	  care	  would	  not	  have	  goZen	  paid	  had	  he	  not	  
been	  receiving	  Medicare.	  Had	  I	  known	  that	  informaTon	  at	  the	  outset,	  
I	  never	  would	  have	  taken	  on	  this	  case	  because	  you	  don't	  take	  a	  case	  
just	  to	  generate	  a	  fee.	  You	  want	  to	  help	  the	  client.	  That's	  why	  it's	  
criTcal	  for	  you	  to	  know	  whether	  or	  not	  the	  paTent	  has	  Medicare	  or	  
Medicaid.	  They	  are	  both	  must	  be	  repaid	  and	  you	  have	  to	  negoTate	  
with	  them.	  You	  need	  to	  know	  whether	  or	  not	  an	  autopsy	  was	  done.	  

	   Remember	  I	  talked	  about	  at	  the	  very	  beginning	  about	  a	  gentleman	  
whose	  father	  died	  from	  a	  massive	  blood	  clot	  to	  the	  lungs,	  known	  as	  a	  
Saddle	  Embolus.	  How	  do	  we	  know	  that?	  Because	  an	  autopsy	  was	  
done.	  We	  knew	  what	  the	  cause	  of	  death	  was.	  If	  there's	  no	  autopsy,	  
and	  not	  everyone	  does	  one,	  but	  if	  there's	  no	  autopsy,	  we	  won't	  know	  
the	  precise	  cause	  of	  death.	  

	   If	  we	  don't	  know	  the	  precise	  cause	  of	  death,	  it	  may	  be	  impossible	  to	  
show	  why	  this	  gentleman	  died.	  If	  we	  can't	  show	  why	  he	  died,	  now	  
working	  backwards	  is	  going	  to	  be	  very	  difficult,	  very	  challenging	  to	  
show	  that	  there	  were	  departures	  from	  good	  and	  accepted	  medical	  
care.	  

	   Now,	  what	  informaTon	  have	  you	  learned	  this	  morning	  that	  I	  made	  a	  
guarantee	  for	  you	  about?	  I	  guaranteed	  you	  that	  the	  informaTon	  that	  I 	  
would	  share	  with	  you	  this	  morning	  would	  somehow	  help	  you	  during	  
the	  course	  of	  your	  professional	  career.	  What	  did	  you	  learn?

	   You	  learned	  that	  talking	  to	  these	  people,	  talking	  to	  your	  clients,	  your	  
adversaries,	  your	  colleagues,	  friends,	  in	  everyday	  situaTons,	  at	  some	  
point	  during	  your	  life,	  you	  will	  encounter	  people	  to	  tell	  you	  their	  tale	  
of	  tragedy.	  As	  you	  begin	  to	  listen	  to	  them,	  you	  are	  going	  to	  ask	  the	  
quesTon	  in	  your	  own	  mind	  as	  well	  a	  with	  the	  client,	  "Hey,	  what	  do	  
you	  think	  was	  done	  wrong	  and	  what	  injury	  did	  you	  receive	  as	  a	  result	  
of	  that?"	  

	   Once	  you	  idenTfied	  that	  informaTon,	  you're	  now	  going	  to	  ask	  your-‐
self,	  "Okay.	  Is	  this	  maZer	  Tmely?	  Are	  we	  talking	  about	  something	  that	  

Page 26



happened	  20	  years	  ago	  or	  something	  that	  happened	  three	  weeks	  
ago?"	  Once	  you	  idenTfied	  that	  this	  maZer	  is	  Tmely,	  you're	  now	  going	  
to	  ask	  a	  number	  of	  other	  quesTons,	  "What	  are	  the	  damages?	  What	  
are	  likely	  defenses	  that	  are	  going	  to	  arise?	  What	  are	  the	  issues?	  
What's	  the	  key	  issue	  here?	  Was	  it	  a	  failure	  to	  diagnose	  breast	  cancer?	  
Was	  it	  a	  scenario	  where	  a	  doctor	  did	  something	  improperly?	  Was	  it	  a	  
scenario	  where	  a	  doctor	  claims	  to	  have	  used	  his	  best	  judgment	  and	  
did	  something	  that	  even	  though	  most	  other	  doctors	  would	  do,	  he	  did	  
just	  the	  opposite?"

	   You'll	  find	  that	  oeenTmes,	  the	  second	  doctor	  the	  paTent	  goes	  to	  to	  
get	  things	  fixed,	  they	  oeen	  are	  the	  hero.	  They	  say,	  "Oh,	  I	  would	  have	  
never	  done	  it	  this	  way.	  I	  would	  have	  done	  it	  this	  way.	  You	  would	  
never	  have	  this	  problem."	  Great.	  Try	  ge_ng	  that	  doctor	  to	  come	  in	  
and	  tesTfy	  to	  say	  that.	  What's	  the	  likelihood	  of	  that	  happening?	  Zero,	  
almost	  zero.	  

	   Once	  you	  begin	  to	  talk	  to	  these	  people,	  you	  developed	  this	  informa-‐
Ton,	  now	  the	  quesTon	  for	  you	  is,	  "What	  do	  you	  do	  next?"	  You've	  got	  
all	  this	  great	  informaTon,	  you	  don't	  handle	  medical	  malpracTce	  cases,	  
you	  have	  made	  a	  decision	  about	  whether	  to	  keep	  the	  case	  and	  try	  
and	  do	  it	  on	  your	  own	  or	  refer	  it	  out	  to	  somebody	  else.	  You've	  now	  
chosen	  to	  refer	  it	  out	  and	  what	  happens	  next,	  you	  now	  have	  to	  ask	  
those	  quesTons	  that	  will	  help	  you	  make	  sure	  that	  if	  they	  are	  success-‐
ful,	  you	  are	  enTtled	  to	  receive	  a	  fee	  for	  referring	  the	  case	  out.	  

	   Then	  you	  have	  to	  go	  ahead	  and	  give	  the	  aZorney	  informaTon	  that's	  
going	  to	  help	  him	  idenTfy	  more	  great	  informaTon	  about	  whether	  or	  
not	  to	  take	  on	  a	  case	  like	  this.	  

	   I'm	  going	  to	  leave	  you	  with	  this	  final	  comment.	  In	  your	  reading	  mate-‐
rials,	  whether	  you	  get	  it	  online	  or	  in	  the	  book,	  I	  included	  a	  copy	  of	  a	  
book	  I	  wrote	  called	  Secrets	  of	  a	  New	  York	  Medical	  MalpracTce	  AZor-‐
ney.	  You	  can	  buy	  that	  online,	  but	  you	  already	  have	  it	  in	  your	  materi-‐
als.	  It	  is	  a	  consumer-‐oriented	  book.	  It	  is	  not	  a	  book.	  It's	  not	  a	  legal	  
treaTse	  for	  aZorneys.	  It's	  a	  compilaTon	  of	  arTcles	  designed	  for	  con-‐
sumers	  to	  understand	  how	  medical	  malpracTce	  cases	  work	  in	  the	  
State	  of	  New	  York.

	   I	  highly	  encourage	  you	  to	  read	  it.	  It's	  an	  easy	  read,	  it's	  a	  quick	  read.	  It	  
will	  help	  you	  understand	  more	  of	  what	  we've	  been	  discussing	  this	  
morning.	  It	  will	  give	  you	  a	  beZer	  idea	  of	  how	  these	  cases	  work	  and	  
more	  importantly,	  the	  key	  quesTon	  is,	  "How	  can	  you	  help	  your	  po-‐
tenTal	  clients	  solve	  their	  problems	  even	  though	  you	  don't	  handle	  
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medical	  malpracTce	  cases,	  whether	  it's	  bankruptcy,	  real	  estate,	  
mergers	  and	  acquisiTons.	  

	   Whatever	  it	  is	  that	  you	  do,	  you	  will	  encounter	  people	  who	  have	  these	  
problems,	  and	  now	  at	  least	  you'll	  be	  knowledgeable	  and	  can	  teach	  
these	  people	  about	  how	  these	  types	  of	  cases	  work	  and	  whether	  they	  
may	  have	  a	  valid	  basis	  for	  a	  case.	  I	  hope	  this	  has	  been	  helpful.	  I	  hope	  
you	  enjoyed	  it.	  My	  name	  is	  Gerry	  Oginski.	  Thanks	  so	  much,	  every-‐
body.	  
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