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*DE-IDENTIFIED EBT OF PEDIATRIC CRITICAL CARE DOCTOR*

2 SUPREME COURT OF THE STATE OF
3 COUNTY OF
as Parents and Natural

5 Guardians of , an infant
under the age of fourteen years,

6

Plaintiffs,
7

-against-
8
,M.D., MEDICAL
9 CENTER, . M.D., and ,
M.D.,

10

Defendants.
11

______________________________________________ X

12
13
14 July 29,

10:09 am.
15
16
17 EXAMINATION BEFORE TRIAL of one of the
18 Defendants, . M.D.
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20
21
22
23 TOMMER REPORTING, INC.
192 Lexington Avenue
24 Suite 802
New York, New York 10016
25 (212) 684-2448
TOMMER REPORTING, INC. (212) 684-2448
2
1

2 APPEARANCES

Attorneys for Plaintiffs
5 150 Great Neck Road, Suite 304
Great Neck, New York 11021

6
BY: GERALD M. OGINSKI, ESQ.
7
8
9 Attorneys for Defendant
, M.D.
10
11
BY: , ESQ.
12
13
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,LLP
14 Attorneys for Defendants
MEDICAL CENTER,
15 ,M.D.,
, M.D., , M.D.
16

17
BY: ,ESQ.
18

19
ALSO PRESENT:
20
, M.D.
21

22

* % * % * %
23
24

25

TOMMER REPORTING, INC. (212) 684-2448

3
1
2 STIPULATIONS
3
4 It is hereby stipulated and agreed by and
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7

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

between the counsel for the respective parties
hereto that all rights provided by the
C.P.L.R., including the right to object to any
question, except as to form, or to move to
strike any testimony at this examination, are
reserved, and, in addition, the failure to

object to any question or to move to strike any
testimony at this examination shall not be a

bar or waiver to doing so at, and is reserved

for, thetrial of thisaction;

It isfurther stipulated and agreed by

and between counsel for the respective parties
hereto that this examination may be sworn to by
the witness being examined before a Notary
Public other than the Notary Public before whom
this examination was begun, but the failure to
do so, or to return the original of this
examination to counsel, shall not be deemed a
waiver of the rights provided by Rules 3116 and
3117 of the C.P.L.R., and shall be controlled

thereby.
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TOMMER REPORTING, INC. (212) 684-2448

4

2 It isfurther stipulated and agreed by

3 and between counsel for the respective parties
4 hereto that this examination may be utilized

5 for al purposes as provided by the C.P.L.R;

6 It isfurther stipulated and agreed by

7 and between counsel for the respective parties
8 hereto that the filing and certification of the

9 original of this examination shall be and the
10 same are hereby waived;

11 It isfurther stipulated and agreed by

12  and between counsel for the respective parties
13 hereto that a copy of the within examination
14  shall be furnished to counsel representing the
15 witness testifying without charge.

16

17 ** . ok

18

19

20
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21
22
23
24

25

TOMMER REPORTING, INC. (212) 684-2448

2 , M.D.,
3 called as awitness, having been

4 first duly sworn, was examined and
5 testified as follows:

6 EXAMINATION BY MR. OGINSKI:

7 Q State your name for the record,
8 please

9 A , M.D.

10 Q Your address, please?

11 A
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12
13 MR. OGINSKI: Mark thisas

14 Plaintiffs 1 and 2, the hospital

15 record and the CV.

16 (Whereupon, the hospital record
17 and the doctor's curriculum vitae was
18 received and marked as Plaintiffs

19 Exhibits 1 and 2 for identification,
20 as of thisdate.)

21 Q Good morning, Doctor.

22 A Morning.

23 Q Wheredo you currently work?

24 A Atthe

25 Hospita of Health System.
TOMMER REPORTING, INC. (212) 684-2448
6
1 , M.D.
2 Q What isyour function or what is
3 your position there?
4 A I'mthe of the Pediatric

5 Critical Care Services.

6 Q How long have you held that
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7 position?
8 A That particular position it's been

9 liketwo, three years after we merged with

10 . Before that the exec title was
11 of the Pediatric Critical Care
12 Medicine at Hospital, and

13 thisoverdl it'slike eleven years.

14 Q Areyou familiar with the test

15 called acold agglutinin test?

16 A Yes

17 Q Whatisthat?

18 A | would not be able to give you the
19 precise science of this, but it's when you have
20 aninfection with a specific bug, that infection
21  may produce antigens which isachemical

22 material that tends to agglutinate, which

23 basically means tend to aggregate or stick

24  together when it is exposed to cold temperature.

25 Q Arethere certain circumstances or

TOMMER REPORTING, INC. (212) 684-2448
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1 , M.D.

2 clinica situationsthat you as a physician will

3 order atest such as acold agglutinin test?

4 A A cold agglutinin testisa

5 screeningtest. Itisavery non-specific test

6 that one may want to do if you suspect a

7 specificinfection. One would be a mycoplasma
8 infection.

9 Q That was my next question. Canyou

10 tell me what is mycoplasma pneumonia?

11 A  Generaly speaking the micro

12 organism that cause infection are divided into
13 three. You have viruses, you have bacteria and
14 you have some other parasites. Thereis

15 something between avirus and a bacteria, and
16 that would be the best definition of the

17 mycoplasma. It's close to bacteria, but it

18 doesn't have awall andit's not really quite
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19

20

21

22

23

24

25

9

10

11

12

assmall asavirus. It's somewherein between.

Q Inthe course of your medical
career have you had occasion to treat patients
who have had mycoplasma pneumonia?

A Yes

Q How do you diagnose mycoplasma
pneumonia?

TOMMER REPORTING, INC. (212) 684-2448
8
, M.D.

A Theway to diagnose it would be to,
first of all, screen, do ageneral screening
test called cold agglutinin, then you can send
blood for titers of mycoplasma and this would
be, you would be looking for the igM titers.

Q Istheredso adifferent titer
known asigG?

A ThereisigG too.

Q Doesthat have any effect on
evaluating whether or not a patient has

mycoplasma pneumonia?
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13

14

15

16

17

18

19

20

21

22

23

24

25

1

A  Tothe best of my knowledge igG
would be something that would just say yes, the
patient had in the past an infection, but igM
would be more current.

Q Inyour hospital in August of :
how long did it take to perform acold
agglutinin test, and I'm not asking for a
specific --

A I'mnot sure | understand that.

Q Do you perform acold agglutinin
test by amethod of obtaining a blood specimen?

A  Blood specimen.

Q Oncethe blood specimen is obtained

TOMMER REPORTING, INC. (212) 684-2448

, M.D.

2 how long doesit take to get the results back

3 generdly?
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4 A | don't have areal knowledge about
5 that. | can assume that this would take up to
6 two days.

7 Q The same question with regard to

8 thetiters, that would be mycoplasmatiters,
9 how long doesiit generaly take for those

10 resultsto come back once a specimen is

11 submitted?

12 A | would say days, but I'm not sure
13 about it.

14 Q How do you treat mycoplasma

15 pneumonia?

16 A mycoplasma pneumoniaisamicro
17 organism that would be treated with either
18 erythromycin or some other antibiotics that
19 belong to the same family. Would be others,
20 you know, and | can mention afew.

21 Q Prior to coming here today did you
22 review 'shospital chart?

23 A Yes | did.

24 Q Separate and apart from the

25 hospital record that your attorney has provided
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TOMMER REPORTING, INC. (212) 684-2448
10

1 , M.D.

2 heretoday, did you review any other records

3 relating to this patient?

4 A No.

5 Q Inpreparation for today did you

6 review any text books or medical literature on
7 theissuesinvolved in this case?

8 A No.

9 Q At some point during this child's

10 hospitalization in August and September of

11 a |, didthere come atime when you came and
12 treated ?

13 A Based onthe chart | would say yes.
14 Q Do you have an independent memory
15 of thischild separate and apart from any notes
16 that are contained within the record?

17 A Notrealy.

18 Q Do you have any recollection of the
19 patient's parents?

20 A Notrealy. | don't really recall
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21 any specifics about this patient.

22 Q From your review of this chart did
23 you learn that this child on admission to the
24 hospital on August 19th, , had a complete

25 white out as noted on the chest x-ray?

TOMMER REPORTING, INC. (212) 684-2448

11
1 , M.D.
2 A What | recall isthat she had a
3 left-sided pneumonia. Whether thiswas a
4  complete white out or not, that | cannot tell
5 you, | don't remember.
6 Q OnAugust 22nd, three days after
7 admission, I'm going to show you a copy of an
8 Xx-ray report taken while she wasin the
9 hogpital. Does that indicate that there was a
10 complete white out in the left lung?

11 A That'swhat it says. Under full
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12 resultsit says, thisisalittle unusual. It

13 says, "Full result history: Complete white out
14 of left lung."

15 Q What, if anything -- I'm sorry?

16 A Canljust read it?

17 Q Goright ahead.

18 What, if anything, does that signify to
19 you medically, Doctor?

20 A  That particular these three words
21  white out?

22 Q Yes, the white out.

23 A  Thewhite out meansthat thereisa
24 processin theleft lung which takesthe air

25 gspace of the alveoli of the lung branchiomere
TOMMER REPORTING, INC. (212) 684-2448

12
1 , M.D.
2 whichindicates that either thisisfilled with

3 fluid, pus, consolidated. Sothereisa

file:///F|/Pediatric%201 CU.txt (15 of 153)2/11/2005 7:50:55 AM



file:///F|/Pediatric%20l CU.txt

4 processthereisadiseasein that lung. The

5 lung should be black, gray. It should not be

6 white.

7 Q You'rereferring to observing it on

8 achest x-ray?

9 A Yes

10 Q Isthereany way for you to

11 determine or to know based on the observation
12 by theradiologist how long that white out had

13  been present as of the time the x-ray had been

14 taken?
15 MS. : Note my objection.
16 A  No, there's no way to know how

17 long this had been in place, that process.

18 Q Areyou familiar withaDr.

19 ?

20 A Yes | am.

21 Q How doyou know Dr. ?

22 A Dr. isour pediatric

23 pulmonologist. | don't really remember when he
24  was hired.

25 MR. : Hedidn't ask you
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TOMMER REPORTING, INC. (212) 684-2448

13
1 , M.D.
2 that. Do you know?
3 THE WITNESS:. Yeah, | know.
4 Q Asyou sit here now, do you recall

5 having any conversations with Dr. about
6 7

7 A No, | don't recall.

8 Q Doyouknow Dr. ?

9 A | know Dr. .

10 Q Whatishisposition at the
11  hospital?
12 A At that time he was one of the

13  pediatric surgeons on the voluntary staff.
14 Q Doyourecal asyou sit here now

15 any conversations you had with Dr. about

16 treating ?
17 A | donot recall.
18 Q From your review of the records did

19 youseeat varioustimesof 's
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20 hospitalization she underwent various surgical
21 proceduresin addition to placement of chest
22 tubesaswell as surgery to the lung?

23 A Yes

24 Q Atany timewhile you were treating

25 her did you observe the scars or the incisions

TOMMER REPORTING, INC. (212) 684-2448
14
1 , M.D.
2 that were madeto her from the surgical
3 procedures?
4 A Again, based on the chart, when |
5 wason service she was already after the
6 placement of chest tubes so | must have seen
7 thescars.
8 Q After thischild was discharged
9 from the hospital, | believeit's September

10 6th,, did you ever see

11 again?
12 A | don't recall that.
13 MR. : | think it was the
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14 12th.

15 MR. OGINSKI: Maybeyou're
16 right. Yes, thank you. You are

17 right.

18 Q Inaddition to seeing and treating

19 patientsin the critical care unit of

20 Hospital, did you also maintain
21 anofficefor private practice of medicine

22  whereyou would see patients from time to time?
23 A No, but we do have occasionally

24  patientsthat wewould liketo seein a

25 follow-up, very specific patients.

TOMMER REPORTING, INC. (212) 684-2448

15
1 , M.D.
2 Q Do you have any recollection or any
3 notes which would suggest to you whether or not
4  was one of those patients?
5 A | donot recall.

6 Q If apatient was asked to return
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7 back for follow-up, where would they generally
8 go? Wouldit beaclinic or is some other
9 office within the hospital ?
10 A Wédl, they would have to contact
11 the physician that would follow them, and it
12 would bein aclinic in one of the modules.
13 Q Isthere anything that you recall,
14  again, about the surgical incisions that you
15 cantell me about, what they looked like or the
16 sizeof thoseincisions asyou sit here now?
17 A By recollection, no.
18 Q Agan, from your review of this
19 patient's chart, did you learn that during
20 various surgical procedures she sustained

21 iatrogenic injuries?

22 MR. : I'm not so sure
23 through various, but | think there's
24 mention of one in a procedure on the

25 6th | think.

TOMMER REPORTING, INC. (212) 684-2448
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16
1 , M.D.
2 MR. OGINSKI: I'll rephrase the
3 guestion.
4 Q Didyou learn during the course of

5 thesurgery to her lung she sustained an

6 iatrogenic injury?

7 A | don't know what you mean by

8 iatrogenic. | think that surgery isdone by a

9 surgeon. So every complication that's happened
10 can bein away defined asiatrogenic. She did
11  have acomplication during the surgery.

12 Q Let mejust step back for a second.
13 What's your understanding of an

14  iatrogenic injury?

15 A latrogenic meansthat an injury was
16 caused by something that a physician did or a
17 careprovider did to the patient.

18 Q What isyour understanding that of

file:///F|/Pediatric%20l CU.txt (21 of 153)2/11/2005 7:50:55 AM



file:///F|/Pediatric%20l CU.txt

19 the complication that sustained

20  during the course of her lung surgery?

21 MR. : Note my objection.

22 He's not a surgeon, he didn't have

23 anything to do with the surgery, but
24 over my objection I'll let him answer
25 In agenera sense.

TOMMER REPORTING, INC. (212) 684-2448
17

1 , M.D.

2 MR. OGINSKI: Generally.

3 A My understanding that that

4  particular procedure was started out as a what
5 wecdledaVATS, whichisavideo assisted

6 procedure, and, again, my understanding is that
7 inadvertently or during that procedure there

8 wasaninjury intheway of alaceration or a

9 tear on theleft side of the diaphragm. |

10 understand that the surgeon decided to turn the
11 procedure into an open procedure and he fixed
12 it

13 Q Didyoulearn dso asagenerd
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14

15

16

17

18

19

20

21

22

23

24

25

matter during the course of the procedure that
she sustained a diaphragmatic hernia?

A  Through the chart, yes, that's what
| understood. It is mentioned in the chart
that through that tear in the diaphragm there
was a creation of the diaphragmatic hernia

Q Andthat she also sustained a
collapsed lung during the procedure?

MR. : Off the top of my
head, | mean, you're asking and |
would prefer you look at the chart

rather than answer. Maybe I'm wrong

TOMMER REPORTING, INC. (212) 684-2448

18
, M.D.
but it seemsto me she had a
collapsed lung before the surgery,

but | wasn't focussing on the
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5 surgery.
6 MR. OGINSKI: I'll rephraseit.
7 Q Isthereany questioninyour mind

8 based on your review of the patient's records
9 that she had pneumoniawhen she presented to

10 the hospital on August 19th, ?

11 A No.

12 MR.: | think it wasthe

13 18th, but he wasn't there, but you

14 mean from his review of the chart?

15 MR. OGINSKI: Yes.

16 Q Intreating pneumonia especialy in

17 childrenisit important to know what type of

18 organism is causing the pneumonia?

19 A ltis

20 Q Why?

21 A Wsdl, when you know the organism,

22 you can direct your treatment better, you can

23 be more specific in your management.

24 Q By management do you mean treatment
25 with antibiotics?

TOMMER REPORTING, INC. (212) 684-2448
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10

11

12

13

14

15

16

17

18

19

20

21

19
, M.D.

A Yes

Q Arethere certain medications that
are more specific to certain types of organisms
causing pneumonia as opposed to a broad
spectrum antibiotics?

A  Yes, but we generally use broad
spectrum antibiotics, but | don't know if the
broad spectrum antibiotics cover everything,
the whole spectrum of micro organisms.

Q Inyour review of therecord did
you or do you recall what tests were actually
done to identify thistype of pneumoniathis
child was experiencing?

A What normally isdoneisthat a
blood culture is sent which would indicate
whether or not the organisms causing the
pneumonia are spread into the bloodstream. When
a chest tube was placed a sample was sent for
cultures and when bronchoscopy was done, the

lavage fluid that was used was sent for
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22  cultures.
23 Q How long did it take for the result
24 of the cultures to come back, if you know, back

25 inAugust of ?

TOMMER REPORTING, INC. (212) 684-2448

20
1 , M.D.
2 A  Generaly speaking, culturestake
3 about two, three days.
4 Q Didthe cultures that were obtained
5 reveal what organisms specifically was causing
6 thischild's pneumonia?
7 A No.
8 Q How do you know whether a patient,
9 gpecifically achild, hasaviral type of
10 pneumonia as opposed to any other type?
11 A Normally speaking, avirad
12 pneumonia does not give you an overwhelming

13 picture astota white out of the lung with
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14  fluid with such a significant pleural

15 involvement. The patient may have fever, but he
16 may not look clinically toxic and the white

17  count, even though it's a nonspecific marker,

18 may not be as elevated as you would see with a
19 bacterial pneumonia.

20 Q Doyou recall seeing that on

21 admission had anorma CBC and there

22 was no history of her having been on

23 antibiotics prior to her admission?

24 A No.

25 Q Canyoutakealook at the record,

TOMMER REPORTING, INC. (212) 684-2448

21
1 , M.D.
2 please, which has been marked as Plaintiff's 1?
3 MR. : | assumeyou're
4 referring to the emergency room?
5 MR. OGINSKI: Yes.
6 MR. OGINSKI: Let me withdraw
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7 the question and ask it adifferent

8 way.

9 MR.: That'sthe

10 problem of asking questions of

11 somebody that wasn't there, but go
12 ahead.

13 MR. OGINSKI: I'll try and

14 speed it up.

15 Q Inthe emergency roomrecordisa

16 note that indicates bloods were drawn, cultures
17 weredonewith CBC differential. Y ou see that,
18 right?

19 A Yes

20 Q Do you seetheresults of those

21 tests?

22 A Which date are we talking about?

23 Q 8/19.

24 MR.: August 19th was

25 when she came into the emergency room

TOMMER REPORTING, INC. (212) 684-2448
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22
1 , M.D.
2 and apparently blood was drawn.
3 Q You havethat date, Doctor?
4 A I'mlooking. Yes, | haveit.
5 Q What do the results of the blood
6 testtell you, if anything?
7 A  Thereare many blood tests.
8 Q No, isthere anything in those

9 blood tests that were done on 8/19 that

10 indicatesto you -- well, first of all, wasthe
11 CBC normal?

12 A Itlooksnormal.

13 Q Wasthere anything that you saw in
14  the patient's history that indicated that this
15 child has been on antibiotics prior to arriving

16 at the hospital?

17 A | didn't seethat he had been on
18 antibiotics.
19 MR.: She.
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20 THE WITNESS: She, I'm sorry.
21 Q Areyou familiar with the term

22 differential diagnosis?

23 A Yes

24 Q What isyour understanding of that
25 term?

TOMMER REPORTING, INC. (212) 684-2448
23

1 , M.D.

2 A  That there's more than one

3 diagnosisfor adisease and one would need to
4  know awhole slew of diagnoses that would

5 pertainto acertain symptom or certain

6 symptoms.

7 Q Would you agree that any

8 differentia diagnosis of pneumonia should

9 include amycoplasma as being a cause of the
10 condition?

11 A | would disagree with that because
12 the mycoplasma pneumoniais to some extent age
13  specific.

14 Q I'msorry?
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16

17

18

19

20

21

22

23

24

25

A Agespecific. It'svery, very
uncommon up to the age of five years. It's
somewhat seen between five and ten and it's
common after ten years of age.

Q Would Legionellabeincludedina
differential diagnosis of pneumonia or the
types of organisms of pneumonia?

A Itwould.

Q How doesthe Legionelladiffer from
mycoplasma?

A Wadll, Legiondllaisavery rare

TOMMER REPORTING, INC. (212) 684-2448

24
, M.D.
disease and it tends to occur in patients who
are immune compromised host first and foremost,
and Legionella also should come in a context of
a patient being exposed to some type of water
vapors, some type of management through pipes

and tubes with water.
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8 Q Inapatient specifically in an age

9 group of four years old as this child was,

10 would it be good practice in your opinion to
11 consider mycoplasma as a differential

12 diagnosis as a cause of pneumonia?

13 MR. : I'm going to object

14 to would it be good practice. |

15 mean, | don't know what that word

16 means what. That phrase means, good
17 practice. Has no legal significance

18 to me.

19 Q Therearevarious doctors who are

20 intheresidency in your department, correct?
21 A  Correct.

22 Q During the course of training these

23 physicians, do you teach them how to diagnose
24  various conditions and diseases as well as

25 advising them on what might be differential

TOMMER REPORTING, INC. (212) 684-2448

25
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10

11

12

13

14

15

16

17

18

19

20

21

, M.D.
diagnosis?
A Yes
Q Aspart of adifferential diagnosis
when you're teaching these residents, do you
advise them generally speaking to consider
mycoplasmain an age group under the age of
five as part of their routine in diagnosis and
treatment of pneumonia?
A If the age group and the symptoms
hint in that direction, yes.
Q Whatisit that would suggest to
you that a child under the age of five would be
experiencing mycoplasma pneumonia as opposed
to any other type of pneumonia?
A  I'msorry, under the age of five?
Q Under, yes.
A Under the age of five | would say

that common practice would be to consider the
mycoplasma pneumoniaonly if regular common

management for other types of pneumonia do not
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22 yieldthe results that you expect.
23 Q With antibiotic treatment of
24  pneumonia, at what point in time do you see

25 resolution of the chest x-ray or aclearing or

TOMMER REPORTING, INC. (212) 684-2448

26
1 , M.D.
2 improving of chest x-ray?
3 MR.: That questionis
4 somewhat confusing to me.
5 MR. OGINSKI: I'll rephrase the
6 guestion.
7 Q Inapatient who has been diagnosed

8  with pneumonia and who has been treated with
9 broad spectrum antibiotics and also has a chest
10 x-ray indicating awhite out, is there some

11 point in time where you would expect to see a
12  resolution of the chest x-ray in response to

13 antibiotics?

14 A Inachest x-ray that shows white

file:///F|/Pediatric%20l CU.txt (34 of 153)2/11/2005 7:50:55 AM



file:///F|/Pediatric%20l CU.txt

15

16

17

18

19

20

21

22

23

24

25

out pneumoniawith fluid with pleural effusion,
the resolution takes, to see some degree of
resolution, takes many days.

Q How do you know if the antibiotics
are working and is attacking that particular
pneumonia?

A Widl, symptomswill improve, fever
will not be as high, white count may decrease,
some resolution of the pneumonic process in the
lung will occur. All of these are markers of

improvement.

TOMMER REPORTING, INC. (212) 684-2448

27
, M.D.

Q Doyou have an opinion with a
reasonable degree of medical probability asto
whether it would be a departure from good care
to fail to consider mycoplasmas as part of an
initial differential diagnosisin evaluating

pneumonia?
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8 MR. : I'm going to object

9 to that. Heisnot here as an expert

10 to testify what reasonable medical

11 careisorisn't. Infact, he's

12 already answered your questions about
13 that particular organism.

14 MR. OGINSKI: Are you directing
15 him not to answer?

16 MR.: Yes, | am.

17 MR. OGINSKI: Mark it for a

18 ruling.

19 Q Didyoulearnfrom areview of this

20 chart an Infectious Disease consult was not

21 called until August 31st?

22 MR. : Object to the

23 characterization was not called. You
24 can ask him when it was called.

25 Q Didyou learn that the first time

TOMMER REPORTING, INC. (212) 684-2448
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28
1 , M.D.
2 anInfectious Disease consult evaluated this
3 child wason August 31st?
4 A Yes
5 Q I'dlikeyouto turn, please, to

6 Page 8 of the hospital record?

7 MR.: Couldyou bea

8 little more specific what it is

9 because there doesn't seem to be a

10 rhyme or reason to my copy.

11 MR. OGINSKI: For the record at
12 least some of the pages are numbered
13 on the bottom right. The date of the
14 noteisAugust 21, . The

15 progress note August 21.

16 It'sa PICU Fellow Admit Note.
17 MR.: Why don't we

18 just use that?

19 MR. OGINSKI: | just have

20 questions, | know it'sin there.
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21 Keep going.

22 MR.: Thenotesup

23 here are in September.

24 MR. OGINSKI: Thereyou go.
25 MR. : Thisone here?

TOMMER REPORTING, INC. (212) 684-2448

29
1 , M.D.
2 MR. OGINSKI: That will be the
3 next one. Go back two pages. There
4 you go.
5 MR.: ThisPICU
6 Fellow Admitting Note?
7 MR. OGINSKI: That's correct.
8 Q Doctor, can you tell just from the

9 bottom of that page who wrote this note?

10 MR. : Wéll, | think the

11 trouble with the page it ends over
12 here on another page.

13 MR. OGINSKI: Correct.

14 MR.: It ends, for

15 some reason thisis stuck in the
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16 middle and this note ends here, |
17 believe.
18 MR. OGINSKI: Yes, | think

19 you're right.

20 MR.: Hewantsto

21 know can you identify the handwriting
22 of that signature?

23 MR. OGINSKI: Which appears on
24 Page 11.

25 Q Wouldthat beaDr. ?

TOMMER REPORTING, INC. (212) 684-2448

30
1 , M.D.
2 A That was my first belief. | just

3 want to make sure. | would say yes.

4 Q Bytheway, isthat amanor a
5 woman?

6 A It'sawoman.

7 Q IsDr. still employed at

g8 2
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9 A  She'sdtill there.

10 Q Do you know what her capacity or
11  her position is?

12 A  She'sathird-year fellow.

13 Q Inwhat field of medicine?

14 A  Pediatric Critical Care Medicine.

15 Q What wasthefellow's duties, if

16 you can tell me, back in August of , in

17 relation to treating patients?

18 A Wadll, thefellow is onelevel above
19 residents, above the pediatric residents. He or
20 shesupervisesresidents. They provide careto
21 the patients under the supervision of the

22  attendings.

23 Q Thisparticular admitting note,

24 that was when the patient was transferred into

25 the Pediatric Intensive Care Unit?

TOMMER REPORTING, INC. (212) 684-2448

31

1 , M.D.
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2 A  That's correct.

3 Q DidDr. havetheduty of

4  attending to this patient on adaily basis?

5 A |If shewason service.

6 Q Getting to your involvement, were

7  there times when you were designated to be on
8 sarviceinthe Pediatric Intensive Care Unit?

9 A Yes

10 Q On the occasions when you were not
11 on service, did you have other partners or

12  colleagues also in the same capacity as you who
13 aso attended to the patientsin the PICU?

14 A Yes

15 Q Turning to Dr. 's note,

16 8/21/ note, on the second page, which is

17 Page 11, at the bottom, under her plan she

18 writeson the second line: Start Nafcillin for
19 possible staph infection. Do you see that?

20 A Yes

21 Q That wasrelating to the pneumonia
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22 asfar asyou know?
23 A Right.
24 Q Shealsowrites: Consider

25 Vancomycin for possible drug resistant

TOMMER REPORTING, INC. (212) 684-2448

32
1 , M.D.
2 pneumococcs; isthat right?
3 A Exactly.
4 Q What doesthat mean to you? What's
5 themedical significance of that statement?

6 A Wadll, what she was thinking.

7 MR. : Wéll, we don't know

8 what she was thinking, but your

9 interpretation of the note.

10 A My interpretation of that note was

11 first thought was this pneumonia was caused
12 ether by astaph or by astrep. Thestrepis
13  strep pneumonia. Under very rare circumstances

14  the strep pneumonia may be not sensitive, may
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15 not be sensitive to Ceftriaxone or Nafcillin

16 and thereisunder certain circumstances where
17 we decideto give Vancomycin.

18 Q She continues her note by saying:

19 D approval not obtained. What does that mean
20 toyou?

21 A It meansthat, what she meant here,

22 what it lookslike hereisthat if you want to

23 start Vancomycin, at one point you would want
24 to ID to approve that because Vancomycinisa

25 drug that we would like to preserve for realy

TOMMER REPORTING, INC. (212) 684-2448

33
1 , M.D.
2 very specific patients that we feel are
3 resistant to the regular antibiotics.
4 Q Isthere anything to suggest that
5 thisstatement, ID approval not obtained,
6 related to anything else other than the

7 Vancomycin?
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23

24

25

A No.

Q Do you have an opinion asyou sit
here now after having reviewed this patient's
record as to whether this child required an
Infectious Disease consult as of August 217?

A No.

Q Didyou learn from the record,
again, why an Infectious Disease consult was
obtained on August 31st?

A The consult was obtained for two
reasons. The reason number one would be that we
planned to treat the patient at home with
antibiotics. Patients who go home on prolonged
antibiotic treatments, 1V, intravenous
treatment, we refer them to ID for future
follow-up.

The other reason was that we wanted their

opinion since the patient had been treated for
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1
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22

, M.D.

a certain number of days and there was not a
compl ete resolution of the pneumonic process.

Q A broviac, what isthat?

A Broviacisatype of catheter.
It's along-term catheter made of silastic,
silicone that has a cuff onit. Soyou put it
in the vessel and you tunnel it under the skin
and it can stay there for along period of
time. It's safe and you can send patients home
with that.

Q Wasthat the intention for this
patient to go home with a Broviac catheter for
the insertion or the administration of IV
antibiotics?

A  That's my understanding, yeah.

Q Do you know who it was who called
for the Infectious Disease consult?

A | wasthe attending on service
during that period.

Q Didyou cal for the Infectious

Disease consult?
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23 A That | don't remember. It could
24  have been me, it could have been the fellow, it

25 could have been theresident. We all work asa

TOMMER REPORTING, INC. (212) 684-2448

35
1 , M.D.
2 group. The plan was made and somebody must
3 havecdled.
4 Q If you had been the one to make a
5 determination to get an ID consult, would you
6 customarily have advised the resident or the
7 fellow to carry out that instruction and
8 actually request it and have someone come and

9 evduatethe child?

10 A Yes, that would be the common
11 practice.
12 Q What was your practice back in

13  August, September, , interms of making
14  notes and entriesin the patient's chart on a

15  daily basis?
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16 A  The attendings write notes. These
17 notesare concise, straight to the point. We
18 use atemplate that has certain entries that we
19 fill. Obvioudly it's attending specific. Some
20 attendings like to write alot, some attendings

21 write less. It's one note out of many notes

22  that are written on a patient. Everything
23 that'swritten on a patient is under the
24 supervision of the attending.

25 Q Prior to writing your note on any

TOMMER REPORTING, INC. (212) 684-2448

36
1 , M.D.
2 givenday, wasit customary for you to make
3 rounds and actually see the patient?
4 A Yes.
5 Q Aspart of your seeing the patient,
6 did you do that in the presence of either

7 residents or fellows or other physicians?
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24

25

A Yes

Q Onthose occasions were there times
when you would physically examine the child
that you were treating?

A Yes

Q Aspart of the notes when you
finished examining the patient and rounds would
you indicate what your findings were on
examination separate and apart from any lab
notes or test results that you observed or any
plans?

A Not necessarily. The attending's
note is an additional note to the other
people's note. The fellow and the resident,
you would find more about details of the
physical examination in the resident's and the
fellow's note than you would find in the

attending's notes.
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21

, M.D.

Q There arereferences throughout the
chart. There are persons called RPN or someone
making the note called RPN. Are you familiar
with that? Would that be pediatric notes?

A It'saresident pediatric note,
right.

Q Inthe Pediatric Intensive Care
Unit did you generally have one fellow that was

attending to patients or more than one at any
given time?

A  Thereisonefellow that takes the
responsibility for patients who have
multidisciplinary diseases. Thereis another
fellow that has nothing to do with this that
takes care of cardiac intensive care patients.

Q Asyou sit here now, do you have an
opinion as to whether Infectious Disease
consult should have been called in earlier than
August 31, ?

A Based on what | read and based on
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22

23
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25

10

11

12

13

14

what | know, there was no real indication to
call in an Infectious Disease consultation
earlier.

Q Inyour opinion based upon your

TOMMER REPORTING, INC. (212) 684-2448

38
, M.D.
treatment of this patient and reviewing
patient's notes, did you get any sense or
impression as to whether this child
deteriorated from the time of admission during
the course of her hospitalization or improved
or something elseif you can tell me generally?
MR. : Within what time
frames are we talking about?
MR. OGINSKI: From the time of
her initial admission on August 19th
up to the time when you first began
to treat her on August 29th.

A My impression fromwhat | read in

file:///F|/Pediatric%201 CU.txt (50 of 153)2/11/2005 7:50:55 AM



file:///F|/Pediatric%20l CU.txt

15 the chart wasthat there was an initial

16 improvement secondary to whatever had been done

17  tothispatient. There were "deteriorations’

18 that were more due to specific procedures that
19 were successful more or less, and alittle

20 later, but | don't think thisisyour question.

21 Up until that time my impression is that there
22 were ups and downs. Therewasaninitial

23 period of improvement and there was a period
24  wherethings did not go aswell, and | thought

25 fromwhat | read that this was secondary to

TOMMER REPORTING, INC. (212) 684-2448

39
1 , M.D.
2 some problems with certain procedures.
3 Q Referring to the bronchoscopy?

4 A No, I'mreferringtoDr. 's
5 attempt to put a chest tube which was less than

6 satisfactory in hisview, and then the patient
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7 was sent for interventional radiology to place

8 achest tube. Thisresultedin aresponse or a

9 reaction by the airway where the patient needed
10 to beintubated, and then there was a residual
11  pneumothorax on the left that needed also to be
12 treated.

13 Q | think there was aso anote

14  mentioned about a possible laryngospasm

15 associated with that?

16 A Right.

17 Q Wasthe patient aso placed in

18 involuntary paralysis at that point or was it

19 later onif you recall?

20 A Later on.

21 Q Bytheway sincel bring that up

22 now, theinvoluntary paralysis, for what

23 benefit or what reason is that done?

24 A | don't know what you mean by

25 involuntary paraysis. What does that mean?

TOMMER REPORTING, INC. (212) 684-2448
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40
1 , M.D.
2 Q Wasthere an instance where the

3 childwas placed in restraints?

4 A | don't recall that.

5 MR. : That would have

6 anything to do with --

7 MR. OGINSKI: That was next

8 guestion.

9 Q Wasthere an instance where after a

10 surgical procedure was performed the child was
11 sedated for whatever reason for a number of
12 days?

13 A Yes

14 MR.: Again, you're

15 asking the doctor to interpret the
16 chart. Hereally wasn't involved. |
17 have no problem with that, but let's
18 get it clear that this was from his
19 review of the chart and his

20 recollection of that. Let it aso

21 reflect that we're not specifically
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22 referring to any page numbers and
23 you're asking him to sort of do this
24 off the top of his head, which | have

25 some reservation about, but I'll let

TOMMER REPORTING, INC. (212) 684-2448

41
1 , M.D.
2 him answer it.
3 Q Wasthat when the patient was

4  placed on arespirator?

5 A Yes

6 Q Why would the child be sedated

7 whileon arespirator?

8 A Being on aventilator.

9 Q Onaventilator, thank you.

10 A Being treated by mechanical

11  ventilation causes discomfort and pain to
12 patients so they need sedation.

13 Q Based onyour review of the chart

14  and your knowledge of this patient, was there
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15 any consideration by anyone at the hospital

16 before August 31st that this child might be

17 experiencing mycoplasma pneumonia?

18 A  Based onwhat | read, we did not

19 think about, nobody thought about mycoplasma
20 pneumonia

21 Q AmlI correct that on August 31st as

22  part of the ID consult that individual

23 recommended that a cold agglutinin test be

24  performed?

25 A Yes

TOMMER REPORTING, INC. (212) 684-2448

42
1 , M.D.
2 Q Thecold agglutinin test revealed
3 that theigM antibodies were present, correct?
4 A No, the cold agglutinin test was
5 positive in addition to that there was an igM
6 test.

7 Q Thefact that the cold agglutinin
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test was positive what information did that
giveyou in terms of this child's condition?
What did it mean to you?

A Ittellsthat mycoplasmaisan
option, isapossibility.

Q Didyou aso learn that theigM
antibody was positive?

A Yes

Q What information did that tell you?
What was the medical significance of that?

A  That most likely the infection was
caused by mycoplasma pneumonia.

Q DoesapositiveigM result indicate
an acute infection?

A Yes

Q Wasthere any indication that you
could tell from areview of this patient's

record that a cold agglutinin test would have

TOMMER REPORTING, INC. (212) 684-2448
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1 , M.D.
2 assisted you in diagnosing this child's
3 condition earlier from when it was originally

4  proposed on August 31st?

5 MR. : I'll object to that

6 guestion. It'stoo convoluted?

7 MR. OGINSKI: I'll rephraseit.
8 Q Would acold agglutinin test if

9 performed early in the admission have assisted

10 you inthisdiagnosing child?

11 MR.: I'mgoingto

12 object. He also answered the

13 question. Hedidn't feel it was

14 called for up to that point. | don't

15 know what would have assisted you.
16 It's alittle too speculative.

17 MR. OGINSKI: | asked alittle
18 bit of a different question earlier.

19 Q Wasthere anything to suggest in

20 thischild's chart prior to your involvement on

21  August 29th that a cold agglutinin test should
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22 have been performed from the time of her
23 admission up until the time that you saw the
24  patient?

25 A No.

TOMMER REPORTING, INC. (212) 684-2448

44

1 , M.D.
2 Q Canyou tell me whether it would be
3 good medical practice to have performed a cold

4 agglutinin test when evaluating and ruling out

5 different types of pneumonia on admission?

6 MR.: Objection. Again,

7 | object to that phrase, it's good

8 practice, you know.

9 Q Would that test have assisted you

10 indiagnosing and treating this child's
11 condition?
12 MR. : Object to the

13 question. It's not a question of
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14 assisted or not. It'saquestion of

15 inthisview wasiit called for, and

16 he's answered that in the negative.

17 Q If mycoplasma pneumonia had been

18 initially diagnosed upon her admission or
19 shortly after her admission, what is the
20 accepted method of treatment of the

21 mycoplasma?

22 MR. : I'm going to object

23 to the question. You can ask him
24 what the effective treatment of

25 mycoplasma pneumoniais. | think

TOMMER REPORTING, INC. (212) 684-2448

45
1 , M.D.
2 he's already told you that.
3 Q Inthisinstance how wasthe
4  mycoplasma pneumonia treated?
5 A Thisparticular instance?

6 Q Yes
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7 A  The patient was started on

8 Azithromycin for antibiotics for this.

9 Q Inaddition to the Azithromycin was
10 the patient also continued on the other two
11 antibiotics that she had been receiving as
12 well?

13 A I'mgoing to have to look.

14 Q Specifically the Nafcillin and aso
15 the Ceftriaxone?

16 A  Yes, the patient was on Nafcillin

17 and Ceftriaxone as well.

18 Q Canyou tell mewhy the patient was
19 continued on those two medications in addition
20 tothe Azithromycin that was prescribed for
21 her?

22 A | believe that one of the thoughts

23 wasthat perhaps this was not just a pure

24  mycoplasma pneumonia. Maybeit wasa

25 pneumoniathat may have started with

TOMMER REPORTING, INC. (212) 684-2448
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46
, M.D.

mycoplasma and it was a superimposed infection
later or visaversa. It started from a
different micro organism and mycoplasma came
inalittle later.

Q Areyou familiar with amedication
known as Macrolide?

A No.

Q IsAmoxicillin effectivein
treating mycoplasma pneumonia?

A Asfarasl know, no.

Q Canyou determine from the record
whether the Azithromycin was successful in
attacking or treating this particular type of
pneumonia?

A | don't think you can say from the
record whether or not this was the Azithromycin
in and of itself because, again, it was given
with other antibiotics as well, but the patient

did well, did better as time went by.
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21 Q Do you have an opinion, Doctor,

22  with areasonable degree of medical probability
23 that if this child's mycoplasma pneumonia had
24 been diagnosed in or around the time that she

25 was admitted to the hospital whether she still

TOMMER REPORTING, INC. (212) 684-2448

47
1 , M.D.
2 would have required the lung surgery that she

3 underwent?

4 MR.: That's highly

5 speculative.

6 MR. OGINSKI: I'm only asking
7 his opinion if he has one.

8 A  That'sreally impossible to know.

9 Q Do you have an opinion, again, with
10 areasonable degree of medical probability if
11 thischild had been treated for mycoplasma

12 pneumonia on admission or shortly afterwards

13 whether she would have required the
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24

25

bronchoscopy that she had?

A Again, impossible to know.

Q Isthereany way to know with a
reasonable degree of medical probability
whether she would have needed to have a portion
of her lung removed during the course of the
lung surgery?

A | don't have away of knowing that.

Q Canyouturn, please, to the
Infectious Disease Consultation Note, whichis
dated August 31, ?

Doctor, thisis atwo-page note.

TOMMER REPORTING, INC. (212) 684-2448

48
, M.D.
Can you tell from the bottom of the second page
the name of the individual who evaluated this
child on August 31.
A | would say, but not with, |

wouldn't be a hundred percent sure about it,
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7 butitlookslikeit'sDr.

8 Q WhatwasDr. ‘'scapacity or

9 histitle at the hospital at that time?

10 A Hes of

11 Pediatric Infectious Diseases.

12 Q Didyou ever have a conversation
13 withDr.  about this patient in or around
14 August 317?

15 A | don'trecal.

16 Q I'dlikeyou to turn to the second

17 page of hisnote, the bottom third of it where
18 hediscusses the assessment and plan. Could

19 you read as best you can, Doctor, that note?

20 A From four-year-old female?
21 Q Yes, please.
22 A  Four-year-old female with, | think,

23  pneumonialeft. Left pleural effusion. Current
24  treatment Ceftriaxone. There's something in

25 parenthesistherethat | can't --

TOMMER REPORTING, INC. (212) 684-2448
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49
1 , M.D.
2 Q Isthat Nafcillin?
3 A Nafcillin, yeah, sorry. Adequate
4  for strep pneumonia and streptococcus areas.
5 Q Infections?
6 A Infections, right. Secondary -- no,
7 I'msorry. Yeah, infections secondary to low

8 WABC count. What is that, can't?

9 Q Would it be continue?

10 MR. : Don't guess or

11 speculate. If you can't read his

12 handwriting, just say | can't read

13 it. Go to the next word.

14 A  Low gradetemps. Unresponsiveness

15 to current prescription and failure to find
16 empyemaon, | think it's thoracocentesis.
17 Would consider alternate etiologies.

18 Q Let mestop you for amoment,
19 Doctor. What is empyema?

20 A Empyemaisafluid, it's an exudate
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21 inthe pleura space that has a high content of
22 protein and white blood cells. Inits extreme
23 formit would be pus.

24 Q Thefailureto find empyemaon

25 thoracocentess, what isthe medical

TOMMER REPORTING, INC. (212) 684-2448

950
1 , M.D.
2 dgignificance of that to you?
3 A | would haveto say that we all
4 believed and continue to believe that the
5 patient had empyema. | have no ideawhy he said
6 falureto find empyema
7 Q Underneath where he writes,
8 adlternate etiologies, he lists various things.
9 Doyou seethat?

10 A Yes

11 Q Canyou read what those are please?
12 A  EG mycoplasma, chlamydia and
13 Legionella
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14 Q Herecommended various tests?

15 A Herecommends cold agglutininis

16 number one, number two is mycoplasmatiters,
17 number threeiswould continue 1V.

18 Q Would that be antibiotics, ABX?

19 A Continue IV antibiotics, right,

20 until discharge.

21 Q Then hewrites, ispossible or if

22 possible?

23 A Would then suggest.

24 Q Ord?

25 MR. : Doctor. He's

TOMMER REPORTING, INC. (212) 684-2448

51
1 , M.D.
2 asking you. I'm not here to guess or
3 speculate. If you can't read the
4 guy's handwriting, and | have to
5 admit | have a hard time, don't guess
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or speculate.

Q Doctor, doesit look like oral

8 antibiotics?

9

10

11
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22

23

24

25

A Ord, right, antibiotics.

Q And the doctor adds high does of
Amoxicillin or Macrolide antibiotics?

A That'swhat it says.

Q Depending upon cold agglutinin?

A Right.

Q At the bottom he continues by
stating and I'm going to read if you don't
mind: No definite empyemawith an arrow,
effusion. Only modest white blood cell count.
Do you see that?

A Yes

Q What isthe significance of that
statement to you?

A  Wédl, the significance of thisthe
way | interpret it isthat he wasn't sure or he

felt it wasn't afull blown picture of empyema.

TOMMER REPORTING, INC. (212) 684-2448
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52
, M.D.
S0 he says no definite empyema. He wasn't
definite about it. The effusion does has WBC,
which iswhat you would want to see, which is
part of the definition of empyema, but in his
opinion it was only a modest WBC count.

Q Prior to the child receiving
Azithromycin, can you tell with areasonable
degree of medical probability whether the

antibiotics she had been receiving prior to
that time were effective in treating the
mycoplasma pneumonia?

A | would say not effective, but
could have done something to it.

Q Canyou say with areasonable
degree of medical probability that since the
cold agglutinin test was positive as of August
31 that it also would have been positive on her
admission of August 19?

MR. : I'm going to object
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21 to the question. How is somebody
22 going to know that?

23 MR. OGINSKI: | don't know,
24 that's why 1'm asking the question.

25 A  There'sno way of knowing.

TOMMER REPORTING, INC. (212) 684-2448

93
1 , M.D.
2 Q Inafour-year-old child who has
3 undiagnosed and untreated pneumonia, what
4  clinical symptomswould you expect to seein

5 such apatient?

6 MS. : Objection.

7 MR.: I'mgoingto

8 object. First of al, | don't quite

9 understand the question. A child

10 came in and pneumonia was diagnosed.

11 o, you're asking him some

12 speculation about before the child
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13 came in or something?

14 MR. OGINSKI: I'll rephrase the
15 question.

16 MR. : Hisinvolvement

17 was even ten days after she camein

18 with the pneumonia.

19 Q Asagenera question, not specific

20 tothiscase, inachild under the age of five

21  who does have pneumonia that goes undiagnosed
22 and untreated, as a physician what clinical

23 symptoms would you expect the child to have as
24 the disease progresses?

25 MS. : Objection.

TOMMER REPORTING, INC. (212) 684-2448

54
1 , M.D.
2 MR.: | don't seethe
3 relevancy to the issues of this case
4 Vis-aVis
5 Hospital. You're attempting to use
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6 the doctor as an expert against the
7 co-defendant and private attending.
8 | would object. I'm not even sure
9 that's what you're doing. I'm just

10 confused by the question.
11 Q Isthereany way for you to tell me
12 what symptoms an untreated pneumonia produces

13 asagenera question?

14 MS. : Just note my

15 objection.

16 MR.: Inchildren? |

17 mean, | don't think, you know, this
18 islike trying to practice medicine
19 by Merck's Manual. | don't think it
20 works that way.

21 Q Fromthetimethat was

22  admitted to the hospital on August 19th, ,
23 am| correct that she remained in the general
24 pediatrics unit for about two days before being

25 transferred to PICU?

file:///F|/Pediatric%20l CU.txt (72 of 153)2/11/2005 7:50:56 AM



file:///F|/Pediatric%20l CU.txt

10

11

12

13

14

15

16

17

18

19

TOMMER REPORTING, INC. (212) 684-2448

95
, M.D.

A Yes

Q From the time she was transferred
to the Pediatric Intensive Care Unit until the
time of her discharge, am | correct that she
remained in the Pediatric Intensive Care Unit
through the length of her hospitalization?

A Tomy recollection from reviewing
the chart she stayed in the ICU until she was
discharged.

Q Areyou aware of the total cost for
her hospitalization at in
August and September?

A No.

Q If I weretotell you that we have
received a bill or a printout from the hospital
evidencing charges in the amount in excess of a
hundred and two thousand dollars for that

hospitalization, would you be able to express
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20 anopinion as to whether those charges were

21 reasonable and customary in August of ?

22 MR.: I'mgoingto

23 object. Whatever the bill is, the
24 bill is. | mean, he has nothing to
25 do with the billing. If you have a

TOMMER REPORTING, INC. (212) 684-2448

o6
1 , M.D.
2 bill, | assume that'swhat it is.
3 I'm not going to argue with you. |
4 don't even have ahill. | don't
5 think it's fair to ask him what's
6 reasonable and unreasonable.
7 Q Ismycoplasma pneumonia
8 considered a bacterial infection?
9 MR. : | think he's
10 answered that already.
11 A It'snot areal bacteria

12 infection. The only thing that resembles a
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13  bacterial infection is the fact that thereis

14  antibiotics that this organism would be, there
15 isantibioticsthat would eradicate mycoplasma
16 infection.

17 Q Would you agree that the sooner the
18 patient istreated for this particular

19 condition, the better it would be for the

20 patient?
21 MR. : I'm going to object
22 to the question.

23 Q Would you agree with the genera
24 principal that the sooner the patient is

25 diagnosed with whatever condition they're

TOMMER REPORTING, INC. (212) 684-2448

57
1 , M.D.
2 experiencing, the greater likelihood the
3 patient's problems with resolve in an earlier
4 time?

5 MR. : | don't think
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6 that's afair question in the general

7 sense. I'll let him -- | figure

8 you're getting to the near of your

9 tender. | don't want to be

10 obstreperous. I'll reserve my

11 objection to the time of trial.

12 A Asagenerd principal an early

13 diagnosisis better.

14 Q Do you have any knowledge as you
15 gt here asto whether this child received

16 antibioticsfor any condition at all in the

17  week or two prior to her admission to

18 Hospital ?

19 MS. : Note my objection.

20 MR. : You can answer

21 the question if you know.

22 A Fromwhat | read it appears like

23 the patient had not been getting antibiotics
24 before coming to

25 Q Do you have an opinion asyou sit

TOMMER REPORTING, INC. (212) 684-2448
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, M.D.
here now and having the benefit of treated the
child and aso having reviewed this patient's
chart as to whether this child had been given
antibiotics aweek or two prior to her
admission whether her outcome and progress at
would have been any
different?
MS. : Note my objection.
MR.: It'svery
speculative. I'll let him answer
over my objection.
MS. : Just note my
objection.
A | wouldn't know because --
MR.: Youdon't haveto
because. If you wouldn't know, you
wouldn't know.
Q Canyou tell mewhy you wouldn't

know?
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21 A  Because | wouldn't know what type
22 of antibiotics the care provider electsto give
23 tothis patient.

24 Q If thechild had received broad

25  spectrum antibiotics within aweek or two

TOMMER REPORTING, INC. (212) 684-2448

99
1 , M.D.
2 before being admitted to the hospital, would
3 you then have an opinion as to whether her

4 outcome or her progress would be any different

5 a ?

6 MS. : Note my objection.

7 MR.: Thisis

8 speculative. Again, | don't want to
9 have to drag the doctor back here.
10 I'll let him answer over my

11 objection.

12 A A broad spectrum antibiotic
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25

doesn't say much. It doesn't necessarily say
that it covers the organism that may have
caused that infection.

Q Doyouknow Dr. who'ssitting
here at the table today?

A No.

Q Haveyou ever had a conversation
with Dr.  about this patient?

A Notthat | recall.

Q When you came on service on August
29th, inthe Pediatric Intensive Care

Unit, do you have any memory of S

parents being at her bedside?

TOMMER REPORTING, INC. (212) 684-2448
60
, M.D.
A | don't have that recollection.
Q Based upon your treatment of this
child and, again, your review of the notes, was
there any consideration by you or any other

physician at that this child
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was experiencing aviral pneumonia?
A It doesn't appear from the chart
that we were considering a viral pneumonia.
Q Didyou ever learn from any of the
doctors or nurses or 's parents that
the child had been treated by her pediatrician
specifically Dr.  inthe week or two prior
to her arrival at ?
A | don't have that recollection.
Q Isthere anything to indicate to
you that ‘s pediatrician prior to her
admission to had been
treating her asif she had some type of viral
infection?
MS. : Just note my
objection.
MR. OGINSKI: You may answer.
MR. : | control you.

THE WITNESS: | have no ability to

TOMMER REPORTING, INC. (212) 684-2448
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61
1 , M.D.
2 interpret what she's saying so I'm
3 not going to listen anymore.
4 Q Didyou ever learn from anyone at
5 thehospital that prior to 'S
6 admissionto on August 19th

7 that her pediatrician had considered her to
8 have sometype of viral infection?

9 MS. : Objection.

10 MR.: | think he

11 answered that already.

12 MR. OGINSKI: | don't think |
13 got an answer.

14 MR. : | think he said

15 he didn't know about the doctor.

16 MR. OGINSKI: | know they
17 didn't have any conversations.

18 MR. : How would he

19 ever know what anybody said about
20 him?
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21 MR. OGINSKI: Not specificaly
22 Dr. , but a pediatrician that
23 was caring for the child prior to her
24 admission.

25 MR. : You can answer.

TOMMER REPORTING, INC. (212) 684-2448

62
1 , M.D.
2 A What one can learn from the
3 chart wasthat the patient had had a period of
4 fever of afebrileillness prior to coming to
5 , andit appears that the child had received
6 only Motrin, | guess, against afever or for
7  pain or something. So, one could indirectly
8 assumethat that febrile illness was considered
9 tobevira and not bacterial.
10 Q Isperiumbilical painaclinica
11 symptom of pneumonia?
12 A Yes

13 Q How doesthat present itself in
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14  termsof the diagnosis?

15 A A child who has alow burn

16 pneumonia or has a one-sided pneumonia, the
17 referred pain can go to the abdomen. So, it's
18 quite common to see pediatric patients with

19 pneumoniawho complain of abdomina pain.
20 Q Beforewe get to your specific

21 notes, Doctor, before you came on service am |
22 correct that Dr. was the physician
23 onservice?

24 A  Thatiscorrect.

25 Q Dr. Is an attending at

TOMMER REPORTING, INC. (212) 684-2448
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1 , M.D.
2 ?
3 A Exactly.
4 Q Hedtill worksthere, correct?
5 A Yes
6 Q Haveyou had any conversations with
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7 Dr. from thetime that thislawsuit

8 dtarted until today about  ?

9 A No.
10 Q Haveyoureviewed Mr. or
11 Mrs. 's deposition transcript prior to

12 coming here today?
13 A No.
14 Q Canyouturn, please, to Page 19 of

15 thechart?

16 MR. : Could you be more

17 specific?

18 MR. OGINSKI: Well, the page
19 that would be --

20 MR. : What date?

21 MR. OGINSKI: -- August 22nd,
22

23 MR.: We were there

24 already, right?

25 MR. OGINSKI: No.

TOMMER REPORTING, INC. (212) 684-2448
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64
1 , M.D.
2 MR.: Theresident's
3 note?
4 MR. OGINSKI: The PICU Fellow
5 Procedure Note.
6 Q Doctor, this note indicates

7 that Dr.  performed the insertion of

8 theleft chest tube, correct?

9 MR. : Assuming that's Dr.

10 and he says he thinksiit

11 IS.

12 Q Inthetop or in the middle where

13 it says Operator, itsays. , doyou

14  seethat?

15 A Yes

16 Q Doesthat indicate to you that Dr.
17  placed the chest tube?

18 A  She placed the chest tube and

19  supervised.

20 Q Wasthisdonein the Pediatric

21 Intensive Care Unit or at another place within
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22 the hospital?

23 MR.: Again, he wasn't
24 there, but is he able to interpret
25 from the note?

TOMMER REPORTING, INC. (212) 684-2448

65
1 , M.D.
2 Q From the note can you tell where
3 the procedure was done?
4 A | would say within the Pediatric
5 Intensive Care, yes.
6 Q Atthesecondto last line of Dr.
7 's note there is a question mark and
8 thenitsays. Laryngeal spasm without
9 intubation. Do you see that?
10 A Yes
11 Q What doesthat mean to you?
12 A It meansthat during sedation, this
13 isdeep sedation, we're talking about some of

14 the patients may respond with laryngeal spasm.
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15 Q Canyou turn please to the next
16 page, Page 20, dated August 23rd, , where
17 it says RPN at the top?

18 A Yes

19 MR. : That's 8/23.

20 MR. OGINSKI: Yes. 8/23timed
21 at ten o'clock.

22 A | seethat.

23 Q Inthe middle of the page under the
24 chest x-ray this physician writes: Still with

25 "whiteout" of left lobe CT in place, correct?

TOMMER REPORTING, INC. (212) 684-2448

66
1 , M.D.
2 A  Correct.
3 Q Thispersonisreferring to the

4  chest x-ray and the chest tube still being in
5 place, correct?

6 A  Correct.
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Q Doctor, asof August 22nd according
to the order sheet this patient was receiving
morphine sulfate. Can you tell me what

morphine sulfate is, what type of medication it
IS?

A lt'sapainkiller.

Q How would you describe this type of
pain killer. Isthisanarcotic, isthisan
over-the-counter type of medication or
something else?

A It'sanarcotic.

Q There'saso anotein the order
sheet of August 22nd, , requesting that
pleural fluid be evaluated for cell count gram
stain, culture, glucose, protein, albumin, LDH
and AFB?

MR.: Wedon't havethe
order sheet in front of us, but if

you say it, you're reading from a

TOMMER REPORTING, INC. (212) 684-2448
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, M.D.

copy, | assumeyou're doing it

accurately.

Q Assuming that to be the case, for
what purpose would you generally order those
types of lab tests?

A Wewould want to know what type of
fluid this was exudate, transudate.

Q Didyou learn, again, from your
treatment of this patient that at various times
she received a morphine drip?

A | don't recal that.

Q What isafentanyl drip?

A Fentanyl dripisa, fentanyl
belongs to the same family as morphine s,
which is opiate narcotics, and fentany! drip,
drip isdrugs we give to patients who receive
mechanical ventilation, again, to alleviate
discomfort and pain.

Q Doyourecal asyou sit here now
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21 atvarioustimes did receivea

22 fentanyl drip?

23 A Yes.

24 Q Areyou familiar with amedication

25 known as Norcuron?

TOMMER REPORTING, INC. (212) 684-2448

68
1 , M.D.
2 A Norcuron, yes.
3 Q What isthat?
4 A Thisisaneuromuscular blocking

5 agent it causes paralysis, it paralyzes the

6 patient.

7 Q Areyou familiar with amedication
8 known as Propofol ?

9 A Yes

10 Q Whatisthat?

11 A |It's asedative/anesthetic.
12 Q WhatisAtivan?
13 A Ativanisavaium-like medication,
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14 asedative.
15 Q Areyou aware from timeto time
16 did receive those various medications

17 either by bolusor IV or other methods during

18 her hospitalization?

19 A Yes
20 Q What is Dopamine?
21 A  Dopamineisadrug that belongsto

22 thevasoactivedrugs. It causesanincreasein
23 thecardiovascular performance. It improves
24  cardiovascular performance. If apatient has a

25 low blood pressure, that would be one drug they

TOMMER REPORTING, INC. (212) 684-2448
69
1 , M.D.
2 would givein order to stabilize the blood
3 pressure.
4 Q Did have arterial blood
5 gasesdone on afrequent basis?

6 A How did you start the question
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7 again, I'm sorry?
8 Q Let merephraseit. Arterial blood
9 (gastesting, that's done by taking aneedle and

10 inserting it somewherein the arterial system,

11  correct?
12 A  That would be one way of doing it.
13 Q Arethere other ways?

14 A A patient whoisinthelCU on
15 mechanical ventilation we tend to put a
16 catheter in the artery and have it stay there
17 sowedon't need to stick the patient

18 periodically we just have a catheter there and
19 we can aways go and draw blood.

20 Q Asfarasyou recall based upon
21  your review of the chart and treating this
22 patient, did receive arterial blood

23 gastestsfrom timeto time?

24 A Yes

25 Q What isthe purpose of the arterial

TOMMER REPORTING, INC. (212) 684-2448
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70
1 , M.D.
2 blood gas?
3 A The purpose isto make sure that

4 thereis adequate gas exchange for the patient
5 during mechanical ventilation.
6 Q I'dlikeyouto turn, please, to

7 your first note, which is on Page 71 dated

8 August 29th.

9 Is this the template that you discussed
10 earlier?

11 A  That'sthe template.

12 Q  Within the template you check off

13 or mark on the computer various items that you
14 fedl is necessary, correct?

15 A Right.

16 Q Atthetimethat you came on

17 service and saw on August 29th, she

18 wason aventilator, correct?

19 A  Correct.

20 Q You note the various settings
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21 there, correct?

22 A Right.

23 Q Towardsthe meddle of the page

24 under ID, you note that she is afebrile with a

25 maximum temperature of 100.77?

TOMMER REPORTING, INC. (212) 684-2448

71
1 , M.D.
2 A Right.
3 Q How do you define febrile?
4 A Again, there's, | would say there
5 istheblack and white range and then there is
6 thegrayish range. 100.7 could be defined as
7 afebrile or could be defined as avery low
8 gradetemperature.
9 Q Isthereaspecific black and white
10 rangethat you define to be febrile or from a
11  particular number upward?
12 A | would say that under these

13 circumstances we would say that anything above
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14 one hundred and one we would mark as febrile.
15 Q Why isthat different as opposed to
16 atext book definition of what you would

17 consider to be febrile?

18 A  Because a patient on mechanical

19 ventilation gets heated gases through the tube
20 of theventilator. Thereisa cascading

21 humidifier that attaches to the ventilators and
22 we heat it because we don't want the patient to
23  become hypothermic. It's amatter of

24  ftitration. It depends on how much you dilate

25 up and how much you dilate as necessary.

TOMMER REPORTING, INC. (212) 684-2448

72
1 , M.D.
2 So sometimes 100.7 could indicate that
3 thepatient is afebrile, but because the
4 humidifier was alittle too hot the temperature
5 went alittle higher.

6 Q Asof the August 29th date she's
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25

receiving Nafcillin and Ceftriaxone?
A  That's correct.

Q How would you those characterize

those two antibiotics, if you can?
MR.: Thisis somewhat

repetitive, but I'll let him answer

it again.

A  Ceftriaxone is broad spectrum,
Nafcillin is more of a narrow spectrum.

Q Separate and apart from this
commuter template do you have any handwritten
notes throughout the chart that you have seen
during your review of the chart?

A | don't recall seeing any.

Q Canyou turn to the next page,
please. It's Page 72, same date, August 2,
it'sthe PICU Fellow Progress Note. Toward the
bottom third of the page the doctor writes

Decadron 425 milligrams for extubation.
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TOMMER REPORTING, INC. (212) 684-2448

73
1 , M.D.
2 What does that refer to?
3 A Thisisasteroid that we sometimes

4 giveto patients before extubation. The
5 purpose of thisisto reduce the edemain the
6 windpipe, in the trachea.

7 Q Canyouturn, please, to Page 76,

8 your note dated August 30th.

9 Is the patient still on the ventilator

10 asof thisdate?

11 A No.

12 Q Isthere any change that you note

13 inyour examination of this patient on August
14 30th in comparison to your note the day before
15 other than the fact she's no longer on the

16 ventilator?

17 A Patient isstablefrom a

18 cardiovascular standpoint. No, there's not
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19 much, and, you know, there's afinding there
20 wasfound on cat scan which | made a note of it
21 therethat the patient had aresidua

22 pneumothorax.

23 Q How, if a al, wasthat residual

24 pneumothorax being addressed?

25 A What wasthat again, I'm sorry?

TOMMER REPORTING, INC. (212) 684-2448

74
1 , M.D.
2 MR.: How wasit being
3 addressed.

4 Q Letmeaskitthisway, isthere
5 anything to suggest or to indicate in your own

6 note how the residual pneumothorax was being

7 addressed?
8 A From the note, no. | don't seeit.
9 Q Canyouturn, please, to the

10 following page, Page 77, the PICU Progress
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11 Note, dated August 30th. Specifically toward
12 the bottom of the page where the doctor writes
13 about the cat scan. It says. Pneumothorax
14  left small post collection of, does that say,

15 abscess?

16 MR.: What? Where are

17 we?

18 A Where are you reading?

19 Q Thelower third of the page where
20 it'swritten gasthere's anote that says. Cat
21 scan, CT scan?

22 A Okay.

23 Q It says pneumothorax left small

24 post collection. Can you read the next two

25 words?

TOMMER REPORTING, INC. (212) 684-2448

75
1 , M.D.

2 A Small posterior collection.
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Q Thank you.

A Of or, ether of or or abscess.

Q Thenitindicates the arrow going
up would be increase aeration?

A Increased aeration in the apical
portion still with consolidation of lower base.

Q Thefact that there'sa
consolidation of the lower base, what does that
refer to and what does that mean to you?

A  That could mean that the patient
still has the pneumonic processin place to
some extent. The other option is that because
the patient has the pneumothorax thereisair
that occupies space in the hemithorax that the
lung trunk and the medical term would be became
atelectasic. Patient developed atelectasis.

Q Canyouturn, please, to the August
31 RPN note timed at 9 A.M., and at the bottom
under the assessment and plan, under number 4
it lists ID and has Nafcillin with a dosage
Ceftriaxone, and then it has next line, | want

to know if you can read that, Doctor?
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25 A  Yes, trache culture positive for

TOMMER REPORTING, INC. (212) 684-2448

76
1 , M.D.

2  streptococcus viridans group.

3 Q Underneath that can you read what
4 it says?

5 A ID consult | think it's pneumonia
6 X.

7 Q What doesthat indicate to you, if
8 anything?

9 A | don't know.

10 Q Canyou read the name of the
11 physician or the name of the individua who

12  wrote that note, which just for the record is

13 at Page 807?
14 A | cannot.
15 Q Canyou into your next note please

16 on August 31, which is noted as Page 81. You

17 notethat in the respiratory column that sheis
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9

10

extubated on a face mask, correct?

A Right.

Q Sheisreceiving oxygen at that
time?

A Yes

Q InthelD portion of your note you
comment that she receives antibiotics at home

viaBroviac?

TOMMER REPORTING, INC. (212) 684-2448

77
, M.D.

A Right.

Q Wasthere someimpression or some
plan at that point that you intended to
discharge the patient in the very near future?

A Based on that | would say that was
the intent.

Q Isthere something about the
child's condition that changed that caused you

to change your plan to allow her to remain
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11  further in the hospital ?

12 A | can't seeit from this note.

13 Q Isthereanything in your review of

14  the other notes in the chart which would

15 suggest to you why the patient remained in the
16 hospital after the plan was formulated that she
17 would be discharged shortly thereafter?

18 A From the notes that come later and

19 from the re-evaluation by surgery, it appeared
20 that the patient in that side of the chest, in

21 theleft pleural space, had what we call

22 loculated pneumothorax, loculated collection of
23 fluid, and it appeared that in order to get rid
24  of that, in order to remove those loculations

25 the patient would need a surgical intervention.

TOMMER REPORTING, INC. (212) 684-2448

78
1 , M.D.

2 Q How does the loculated pneumothorax
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occur?

A Wédl, if you have pus, if you have
debrisin the pleural space, it tendsto
organize, it tends to create a peel around
certain areas. Even though we were born with
one space, the pleural space, because of the
infectious process one can have loculated areas
with processes.

Q How do you treat these loculations
that you described?

A  Oneway to treat it would be to be
conservative and just give antibiotics for a
long period of time in which case symptoms may
linger alittle, but eventually, in most of the
these patients not all of them, recover and it
just resolves. If one wantsto facilitate
recovery, one would resort to surgery which
would be aremoval of those peelsthat the
patient developed in the pleural space.

Q Does mycoplasma pneumoniaresolve
on its own without treatment?

A 1 would say it might resolve on its
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25 own. Again, based on my knowledge mycoplasma

TOMMER REPORTING, INC. (212) 684-2448

79
1 , M.D.
2 pneumoniaunder certain circumstances could be
3 asdf-limiting disease.
4 Q Canyouturn, please, to your
5 September 1 note -- before we get to that,
6 Doctor, let mejust ask you to go back one or

7 two pagesto Page 857?

8 MR. OGINSKI: That'sit right
9 there.

10 MR.: Theback is

11 social service note.

12 MR. OGINSKI: Correct, social
13 service note.

14 Q Atthetop of the pageit says
15 underneath thefirst lineit says: Family
16 remains constant at bedside. Do you see that?

17 A Yes

file:///F|/Pediatric%20l CU.txt (105 of 153)2/11/2005 7:50:56 AM



file:///F|/Pediatric%20l CU.txt

18

19

20

21

22

23

24

25

Q Thesecond line of the note, okay.
That's the social work note, correct, at the
top right?

MR. : Department of

Socia Services.

A Yes

Q Canyouturn, please, to your note

dated September 1. Is there anything different

TOMMER REPORTING, INC. (212) 684-2448

80
, M.D.
about what you observed that's contained within
your note in comparison with the prior day's
note, Doctor?
MR.: I'm confused.
Q Based upon your note are you able
to determine whether the child's condition has
changed, improved, gotten worse or anything

else just based on your own note?
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10 A What it says hereisthat the

11 patient requires alittle less oxygen. So, |

12 would believe that overall he's doing better.
13 There's astatement here that he required

14  asemic epinephrine. So | guess he had some
15 degree of strider which was treated with

16 epinephrine.

17 Q Strider, can you define that,

18 Doctor?

19 A  Strider in thisinstance may

20 reflect the fact isthat he.

21 MR.: She.

22 A She had an endotracheal tube and

23 onceyou remove the tube there's some degree of
24  edemathat could cause some degree of airway

25 obstruction that manifestsitself by noisy

TOMMER REPORTING, INC. (212) 684-2448

81
1 , M.D.

2  breathing.
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3 Q Isnasal flaring aclinical signto

4  you of difficulty breathing?

5 A Could be, yes.

6 Q Isgrunting aclinical signto you

7 of apatient experiencing difficulty breathing?
8 A Could be.

9 Q Could you turn back one page,

10 please, to Page 88, PICU Fellow Note, dated
11 8/29/. Inthe middle of the note where

12  thisphysician discusses ID, he or she

13  discusses the results of the mycoplasma

14  titers, correct?

15 A Yeah.

16 Q Hereit'sdescribed as 1:256?

17 A Yes

18 Q What isthe significance of that to
19 vyou?

20 A It'spositive.

21 Q Thevaueinand of itself doesit
22 haveany significance other than the fact that
23 it'spositive, whether it's high, low?

24 A | havetolook at reference values.
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| wouldn't know offhand.

TOMMER REPORTING, INC. (212) 684-2448

82
, M.D.

Q Thedoctor aso towards the bottom
of the note in the assessment and plan writes:
Four-year-old femal e pneumonia/empyema status
post acute respiratory failure.

Do you know at what point in time the
physician who wrote this note was referring to
with acute respiratory failure?

A Hewasreferring to the time this

the patient was placed on mechanical
ventilation and was intubated. Thiswasthe
time of the procedure of interventional
radiology.

Q Canyouturn, please, to Page 92
with the date of September 2nd. It'san RPN
note.

MR.: 12 P.M. note?
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18 MR. OGINSKI: 12:40 P.M.,
19 correct.
20 Q Do you know the name of the

21  physician who wrote this note, Doctor?

22 A No.

23 Q According to thisnotein the

24  middle of the page under ID, thisindividual

25 writes mycoplasmaigG/M pending; is that

TOMMER REPORTING, INC. (212) 684-2448

83
1 ,M.D
2 correct?
3 A Yes
4 Q Asof that time those results had
5 not come back, correct?
6 MR. : That'swhat pending
7 means.
8 A | don't know how truethisis, but

9 that'swhat he meant, he or she.

10 Q At thetop of the note the doctor
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writes the patient required stat Albuterol. Do
you see that?

A Yes

Q I'msorry, stat Albuterol
Nebulizer?

A Right.

Q For labored breathing and strider?

A Right.

Q What isthe purpose of giving
Albuterol Nebulizer for this patient for this
condition?

A What it say stat Albuterol Neb and
vesemic epinephrine so the Albuterol --

MR. : Overnight for

labored breathing. It's better to

TOMMER REPORTING, INC. (212) 684-2448

84
, M.D.
read the note in its entirety than

take it out of context.
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A If thelabored breathing was

secondary to strider, which means something
that the airway obstruction, the Albuterol
would do nothing. If theresident, it was

unclear to the resident it was strider only or
acombination of strider and some wheezing over
the lung field, then a combination of the two
would make sense. Based on my note it looks
like the patient required vesemic epinephrine
for some airway obstruction as described.

Q During the course of S
hospitalization did she receive x-rayson a
somewhat frequent basis?

A Yes

Q Inadditionto x-raysdid she aso
receive cat scans or have cat scans performed?

A Yes

Q Werethere occasions when you would
personally review the chest x-rays that were

obtained for her?

A Yes.
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25 Q Weretherealsotimesfromtimeto

TOMMER REPORTING, INC. (212) 684-2448

85
1 , M.D.
2 timethat you reviewed the actua CT films that
3 wereobtained for her?
4 A Yes.
5 Q For what length of time did you
6 remain the service attending in the PICU from
7 thetime that you began your service on August
8 29th?
9 A WEéll, the modus operandi for the
10 ICU, andit's been like that for afew years
11 aready, isthat each attending comes on
12 servicefor afew weeks. Normally we start on
13 aMonday and we sign out by the next Monday
14 morning. From what | read in the chart it
15 appearsthat | started for that particular week
16 | started on a Tuesday.

17 Q You continued for the one week to
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18 the next Tuesday?

19 A Right. Not Tuesday, probably until
20 Monday.

21 Q Isthereanything in the record to
22  suggest that you saw, treated or examined
23  at any time after you left the PICU

24 service?

25 A | don't remember seeing that.

TOMMER REPORTING, INC. (212) 684-2448

86
1 , M.D.
2 Q Canyouturn, please, to Page 94,
3 with adate of September 2nd, .
4 This note, am | correct that thisis not
5 inyour handwriting?
6 A Exactly.
7 Q Would that be Dr. 'S
8 handwriting?
9 A Yes

10 Q Explainto me, Doctor, how isit
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11 that you cametosignDr.  'snote?

12 A | think what happened is that

13  because I'm the chief of the division, | have
14  other duties. So, alot of times| would ask
15 somebody elseto take over the service for me
16 and | would come alittle later, alittle later
17  of the day and would stay on call for the

18 night. | must have reviewed the note and |

19 don't seethat | added anything, but most of
20 thetimewhat | dois| review the note and |
21 add my signature so that | agree with what you
22 wroteand | take over from that spot.

23 Q Isthere anything to indicate that

24 your signature to this particular note occurred

25 at any time after the patient was discharged in

TOMMER REPORTING, INC. (212) 684-2448

87
1 , M.D.
2 termsof apost discharge review of the chart?

3 A | wouldn't know that.
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4 Q Aretheretimeswhen apatient will

5 bedischarged and you'll be asked to either

6 prepare discharge summaries or review certain
7  records where you will counter sign certain

8 notesin achart after the patient has left the

9 hogspital?

10 A Therewould be cases where | will
11 becalled to the medical recordsto sign

12  certain pages that for some reason | forgot to
13 sign or something of that nature.

14 Q Isthereany way for you to

15 determine asyou sit here today asto whether
16 that wasthe casein thisinstance or whether

17 thisissmply --

18 MR. : Ashetold you that

19 it more likely was.

20 MR. OGINSKI: Correct.

21 Q Isthereany way to tell?

22 A No, but in thisinstance it would

23  bethe same day | would add my signature as one
24 who took over for either that

25 @fternoon or at one point.
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TOMMER REPORTING, INC. (212) 684-2448

88
, M.D.

Q Dr. writes in the genera
comment in the bottom of her notes that surgery
was reconsulted. Do you know what surgery was
asked to re-evaluate the patient?

A Yeah, | think | answered that.
Based on the CT scan, based on the chest x-ray
and based on some of the clinical findings that
the patient may have had we felt that it was

loculated that pneumothorax, loculated fluid

that we felt would not resolve on its own
within an acceptable period of time. 1t would
take very, very long, and we wanted their
opinion about a surgical procedure to remove
that loculation.

Q Didyou have any conversation that

you noted in the patient's record to indicate
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that you spoke to any surgeon or anyone on the
surgery service about the surgical option?

A | don't have recollection of that.
| may have doneit, but | don't have
recollection of that.

Q Isthere anything that you have had
seen in the notes other than the surgeon's own

notes that suggests to you that any of your

TOMMER REPORTING, INC. (212) 684-2448

89
, M.D.
colleaguesin the ICU had any conversation
about the potential surgery with anyonein the
surgical team?

A | didn't see anything in the notes
although we do talk to the surgeons about our
patients. That would be a general statement
for everybody.

Q Canyou turn, please, to Page 99,

whichisdated 9/3 at 11 A.M.?
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11 MR. : Surgical attending

12 note?

13 MR. OGINSKI: No, above that.

14 MR. : Infectious, ID

15 note?

16 MR. OGINSKI: Yes, ID.

17 Q By theway, Doctor, do you know the

18 name of theindividual who wrote this note?

19 A | can'tinterpret the signature.

20 Q Onthethird line down from the

21 noteit sayson IV what appearsto be

22 Ceftriaxone, PO Azithromycin. Do you see that?
23 A Yes

24 Q Asfar asyou know this patient was

25 receiving Azithromycin by IV, correct, and not

TOMMER REPORTING, INC. (212) 684-2448

90
1 , M.D.
2 PO?

3 A It says PO here.
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4 Q | understand that, but from your

5 knowledge of this patient and what she was
6 receiving from the Azithromycin, was it your
7 understanding that she would be receiving it
8 from intravenous methods?

9 A | haveto go back to my note.

10 Q Go ahead.

11 A According to my note the

12 antibioticsweregiven V.

13 Q Isthereanything in the record to
14  suggest that this patient, :

15 received ora Azithromycin?

16 MR. : Other than this

17 apparent typo?

18 MR. OGINSKI: Weéll, it'sa

19 handwritten note, but other than that
20 note.

21 A | don'trecal.

22 Q Would, inyour opinion, oral

23 Azithromycin have you been as effective as IV

24  administration of the Azithromycin?
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A Generaly speaking we believe that

TOMMER REPORTING, INC. (212) 684-2448

91
, M.D.
|V antibiotics is more effective than PO.

Q Canyou turn, please, to Page 99,
same page, the surgical attending note. In the
middle -- by the way, do you know the name of
the individual who wrote this note?

A Lookslikeit's

Q Inthemiddle of the note he writes
CT from yesterday showed total left and upper

lobe collapse with loculated pneumothorax,
correct?

A Yes

Q How doestheleft and lower lobe
collapse in this instance, what causesit to
collapse?

A Asl said before, when you have air

trapped in the pleural space, something else
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10

has to give so the lung collapses and the air
istaking its place.

Q Inthat instance where you have a
collapsed lung, do you also see any type of
shift of the trachea or the adjoining
structures within the chest?

A Youcould see.

Q Thesurgeon aso mentions the

TOMMER REPORTING, INC. (212) 684-2448

92
, M.D.

possibility of athoracotomy decortication. Do
you see that?

A Yes

Q Describe for me, Doctor, or explain
to me what is a decortication iS?

A A cortex isapedl. Decortication
Is actually taking off that peel and letting
the lung re-expand.

Q TheVATS, that would be the video
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11 assisted?

12 A Right.

13 Q Areyou familiar with the method in
14  which that is performed in terms of the

15 incisions necessary to accomplish that

16 procedure?

17 MR. : Thedoctor'snot a
18 surgeon. To some extent I'm familiar
19 with it, but | don't think I'm

20 qualified to testify about it and |

21 don't think acritical care physician
22 would be expected to testify about it
23 either.

24 MR. OGINSKI: | only have one
25 or two questions about it.

TOMMER REPORTING, INC. (212) 684-2448

93
1 , M.D.
2 MR.: You can answer.
3 A I'mfamiliar to the extent that
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4 | need to be familiar withit.

5 Q Do you know what type of incisions
6 aremadeto accomplish the VATS procedure?
7 A It'sasmall incisionto allow the

8 insertion of a scope.

9 Q Canyou estimate the size of such

10 anincision alowing variances from patient to

11 patient?

12 MR. : It would depend on

13 the size of the person. These

14 questions are best answered to a

15 surgeon not to this doctor.

16 THEWITNESS: Can | answer?
17 MR. : If you can.

18 A | would say if you know the caliber

19 of the scope, the diameter of the scope it

20 would be a centimeter or maybe two centimeters
21 larger than the diameter of the scope.

22 Q Didyou learn at some point during

23 theprocedure which underwent that

24 she needed to have an open thoracotomy or the

25 procedure converted to an open thoracotomy?
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1 , M.D.
2 MR.: Hedidn't learn
3 during the scope procedure. At some
4 later point it had to be converted to
5 afull thoracotomy.

6 Q Canyouturn, please, to Page 108

7 with the date of September 4, ?

8 At thetop it says: Pediatric Critical

9 Care. Do you know whether this was a physician

10 nurse or some other?

11 A Thiswasafellow.

12 Q What was name of the fellow?
13 A

14 Q IsDr. dillat

15 ?

16 A  Yes
17 Q What is her capacity there?

18 A At the moment sheisan
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19 Q At the Department of Pediatrics?
20 A Inthe Pediatric

21 Critical Carethat's within the Department of
22 Pediatrics.

23 Q At thebottom of her note she

24 writes. Supervised by Dr.  ?

25 A That'sme.

TOMMER REPORTING, INC. (212) 684-2448

95
1 , M.D.
2 Q Whatisit that you were
3 supervising in relation to her note if you can
4 tdl?
5 A The common practiceis that
6 everything that's done by the fellows and by
7 theresidentsis supervised by the attending.
8 Thefellows are requested to write it not every
9 timethey doit, but they are requested to
10 write who wastheir attending for that

11 particular day or for that particular week, but
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1

2

3

4

sinceit'sadaily note, for that particular
day who supervised them. So that's all she
did. Thewhole careis supervised by Dr.

| was the attending on service.

Q Thisphrase does that necessarily
mean that you were present at the time she
conducted her examination or any procedures
that was done?

A It meansthat everything that was
done to the patient was discussed with me that
either | was there to give instruction or was
there in any way, shape or form that she needed
me to be.

Q Turnto Page 113 with the date of

TOMMER REPORTING, INC. (212) 684-2448

96
, M.D.
September 5 timed at 8:30 A.M. It'san
Attending Progress Note. Am | correct again

that thisis Dr. 's note?
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6

A Right, she wrote the note.

Q Andyou countersigned it at some

7 point later that day?

8

9

10

11

12

13

14

15
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19

20

21

22

23

24
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A Right, for therecord | believe

thiswas the way it was done. | really don't

recall why at that particular day or the two
notes that we saw she wroteit. 1'm sure she
was involved, but | don't know if thiswas
later today, later that same morning, in the
evening | came back on service and
countersigned it.

Q Haveyou had any conversations with
Dr. from the time this child was
discharged up until today about the care and
treatment she received at ?

A Not that | recall.

Q IsDr. currently working at
the hospital ?

A Yes

Q Whatisher position?

A She'san attending.
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1 , M.D.
2 Q After underwent surgery
3 on September 6, did she return back to the
4  Pediatric Intensive Care Unit?
5 A Fromwhat | recall shedid.
6 Q Didyou see any other notes after
7  September 6th to suggest to you that you had
8 seen and evaluated at any time
9 afterward?
10 A No.
11 Q Doctor, can you turn, please, to
12 Page 129, with adate of September 7th. Dr.
13 again writesthe note and in it she
14 indicatesthat the patient was going to be
15 receiving atransfusion, correct?
16 A Yes
17 Q Do you know the reason for the

18 transfusion?
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19 A Wdl, sheindicates that the

20 hematocrit dropped to 20.4.

21 Q Thiswasduring the course of

22  surgery?

23 MR.: Thisis post

24 surgery after one day.

25 Q Therest of the note indicates that

TOMMER REPORTING, INC. (212) 684-2448

98
1 , M.D.
2 shewasintubated at that time?
3 A Yes
4 Q Shewrites when intubated better
5 air entry in left than yesterday but still

6 decreased, correct?

7 A  Correct.
8 Q You, again, countersigned that
9 note?

10 A Yes

11 Q Shewrites: Will speak with Dr.
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12 . Isshereferring to herself, to you or to
13 anybody else that was part of your team?

14 A  Either or.

15 Q Canyouturn, please, to Page 139,

16 theattending note, dated 9/8, and, again, this

17 isDr. 's note?

18 A Right.

19 Q Inthe middle of the page under ID

20 shewrites: Following up mycoplasma pneumonia
21 titers(very high) -- can you read the next

22 part of the line, Doctor -- oh, as per

23 ?

24 A Right.

25 Q What does that mean?

TOMMER REPORTING, INC. (212) 684-2448

99
1 , M.D.
2 A Wiédll, that, you know, that type of
3 testissent out to that L aboratory

4 andthey give you reference values.
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Q Thefact that the titers were very
high according to the note, what does that
signify to you medically?

A It meansthat it's not equivocal.

It's more likely to be the infection.
Q Referring to what, the mycoplasma?

A The mycoplasma

Q Onthisdate the lower chest tube
was going to be discontinued and she was to be
extubated?

A Yes

Q AmI correct that she was still on
sedation as of that time, but was going to be
weaned from the sedation?

A Right.

Q Turn, please, to the next note Page

145.
MR. : Under 9/9?
MR. OGINSKI: Yes,
Q Agan,thisisDr. 'S note?

A Right.
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100
1 , M.D.
2 Q Asof 9/9 she had been extubated,
3 correct?
4 A It sayssuccessfully extubated,
5 right.
6 Q Isthere anything to suggest the
7 condition of the child in comparison to how she
8 was after the surgery for the three days prior

9 tothat time?

10 MR.: I'malittle
11 confused about that.
12 Q DoesDr. 's September 9 note

13 compare the child's condition for the prior

14  day, two or three?

15 MR. : The note speaks for
16 itself, but I'll let him, over my
17 objection, interpret it.

18 A | wasgoing to say the note speaks

19 onitself. Thefact that the patient was
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20 successfully extubated that's one thing. She

21 can breathe on her own, the gas looks good, it
22 lookslike the Azithromycin was discontinued
23 becauseit says stat post Azithromycin and the
24 only thing the patient is getting at the moment

25 isthe Nafcillin and the Ceftriaxone.

TOMMER REPORTING, INC. (212) 684-2448

101
1 , M.D.
2 Q Isthereany reason you can think
3 of asyou sit here now asto why the
4  Azithromycin would be discontinued in light of
5 the high mycoplasmatiters that were observed?
6 A | think the Infectious Disease
7  people suggested a certain period of treatment
8 of the Azithromycin. | don't recall how long
9 they wanted, but it could have been five days
10  or so, but we continued the other drugs with
11 their approval, with their blessing for a

12 little longer.
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13 Q Canyouturn, please, to Page 151
14 with adate of September 10th. Thiswould be a
15 notethat you wrote, correct?

16 A Right.

17 Q What isthe child'soverall

18 condition as of that date?

19 A | would say pretty good.

20 Q According to the chest x-ray, her
21 left lung isre-expanded?

22 A  Re-expanded.

23 Q | takeit that'sagood thing?

24 A A good thing.

25 Q How would you describe her white

TOMMER REPORTING, INC. (212) 684-2448

102
1 , M.D.
2 blood count and her hematocrit on that date?
3 A Hematocrit is adequate, but it
4 would be post transfusion obviously and the

5 white count isnormal.
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6 Q Onadaily basis when you examine

7  the patient and then later make your notes, as

8 part of your examination did you elicit from

9 the patient any complaints he or she may have
10 ondaily basisif they're able to communicate?
11 A Right, | mean, it all depends. It

12  depends on the patient, depends on, you know,
13 how | want to examine the patient, what | need
14  to know from the patient.

15 Q Intheevent that you dlicit

16 information from the patient specifically from
17 achild, would you customarily make anotein
18 that your template chart about what your

19 findings were on the examination?

20 A Asl said the purpose of the

21 pediatric care attending progress note is not
22 to elaborate every little detail of the

23 examination and every little details of the

24 test that we send off. That belongsto the

25 residents and the fellows. They do their job
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103
1 , M.D.
2 under our supervision. We just point out
3 certain important issues that we feel are
4 important from the attending standpoint.
5 Q Canyouturn, please, to Page 156,
6 dated September 11th, ?
7 A Right.
8 Q Dr. wrote this note,
9 correct?
10 A Exactly.
11 Q Heisaso one of the members of
12 your team?
13 A Yes
14 Q Heisaso still currently at your
15 hospital?
16 A Yes

17 Q Isthereany changein Dr. S
18 evaluation of this patient in comparison to

19 yoursfrom the day before, any significant
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20 change?
21 A Not asignificant change.
22 Q Based upon your review of this

23 patient's record did you see any other note
24 with your name or entry on it after September

25 10th?

TOMMER REPORTING, INC. (212) 684-2448

104
1 , M.D.
2 A No.
3 Q Canyou tell mewhy
4  needed a nasogastric tube feeding?
5 A Do you want to refer to acertain

6 period of time?

7 MR. : Canyou direct his

8 attention to something, you know,
9 it'sabig chart and you're asking
10 him there'salot of times that he
11 wasn't directly involved.
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MR. OGINSKI: Yes, I'll clarify

it.

Q OnAugust 20th, there'sa
Pediatric Nutritional Screening Form. At the
top of the note it indicates that the patient
was at a poor appetite and was receiving
nasogastric feedings?

A | want to seeif this comes under
the context of this patient being ventilated or
not.

Q Other than possibly needing the
nasogastric feedings when she was ventilated,
is there anything else that you recall that

suggested or required her to have nasogastric
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, M.D.
feedings after being taken off the ventilator?
A | don'trecall.

Q That'sfine. Do you have an
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opinion, Doctor, as you sit here today with a
reasonable degree of medical probability asto
those types of activities that this child might
be unable to perform today, again, realizing
that you have not seen and examined her today,
but based upon your treatment of her in August
and September of  ?
MS. : Note my objection.
MR.: How could he
have an opinion? | mean, you know he
hasn't seen her.
MR. OGINSKI: Let merephrase
it.
Q Asof thetimethat you last saw
, have you formed any opinion asto
those types of activities that you would expect
that she either could not do as aresult of her
medical condition at that time or would be
limited from doing as of the time that you last
saw her?

MS. : Again, note my
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1 , M.D.
2 objection.
3 MR. : If you can
4 answer it, go ahead, but over my
5 objection.
6 A | would say once the lungs

7 re-expand the patient should have afull

8 recovery.

9 Q Would that be true regardless of

10 whether she had surgery to re-expand the lungs?
11 A That would be true regardless.

12 Q Thefact that had a

13  portion of her lung removed during the open

14  thoracotomy, does that in and of itself limit

15 or inhibit her activities as of the time that

16 youlast saw her or would you expect it to?

17 MS. : Objection.
18 MR. : | think he's
19 answered the question. Now you're
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20 nitpicking through individual things

21 and asking him | don't think that's

22 fair, but, again, I'll let him answer
23 over my objection.

24 MR. OGINSKI: | disagree with
25 your assessment.

TOMMER REPORTING, INC. (212) 684-2448

107
1 ,M.D.
2 MR. : That's what

3 happens during litigation.

4 MR. OGINSKI: Let merephrase
5 the question.
6 Q Isthereanythingto indicate to

7 you as aphysician who was treating

8 that the removal of part of her lung during the
9 open thoracotomy would in any way impact her
10 ability to do any type of activity after

11 resolving or leaving the hospital ?
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12 MS. : Not my objection.

13 A If therewas aremoval of the lobe

14  or partia of the lobe of alung under the age
15 of eight years, this shouldn't effect the

16 performance of achild because at that age they
17  continue to grow new lung tissue. Obviously
18 every patient should have a period of

19 convalescence after surgery in any disease, but
20 sheshould be fully recovered.

21 Q Doestheregrowth of lung tissue

22 occur so that the lung is now asit was before
23 asthelobe had been removed or a portion of
24  lobe? To what extent should the lung tissue

25 regrow?
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1 , M.D.
2 A She should have the same amount of
3 lung tissues as she had before.

4 Q Would that same be true of the air
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5 capacity within that lung?

6

7

8

9
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22
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24

25

A Thesamewould betrue.

Q Doctor, your attorney has provided
me with a copy of your curriculum vitae; is
that correct?

A Yes

Q Haveyou seen this?

A Yes

Q Asfarasyou know isit up-to-date
and accurate to the best of your knowledge?

A Yes

Q Just to move things along quickly,
you are licensed to practice medicine in the
Stateof  0?

A Yes

Q Areyou board certified in any
field of medicine?

A  Pediatrics and Pediatric Critical

Care Medicine.
Q When wasthelast time you were

recertified in any of those fields?
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1 , M.D.
2 A It should say here. It says that
3 in | wasboard re-certified in Pediatric
4  Critical Care and board re-certified in
5 Pediatrics,
6 Q Hasthere ever been atime through
7  the course of your career that your licenseto
8 practice medicinein the State of New Y ork has
9 been revoked or suspended?
10 A No.
11 Q Areyou board certified in any other
12  specidties of medicine other than the ones you
13 have here?
14 A No.
15 Q Do you have any other licensesin
16 any other states to practice medicine?
17 A Not at the moment.

18 Q InAugustof  wereyou licensed
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19 inany other states?

20 A No.

21 Q Areyou affiliated with any other

22 hospital other that the one you currently work
23 for?

24 A In?

25 Q VYes

TOMMER REPORTING, INC. (212) 684-2448

110
1 , M.D.
2 MR. : No, now.
3 MR. OGINSKI: I'm sorry.

4 Q Currently areyou affiliated

5 with any other hospital other than the

6 0?

7 A It'shard to answer this question,

8 andI'll tell you why it's hard.

9 Q Tédl you what, let me ask you this
10 way, do you have attending privileges with

11 other hospitals that are not directly
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affiliated with ?

A  They'rein adormant phase. We
used to have some affiliations with
Hospital. | may still have privileges there
and in the past alittle before that we had
some affiliation with Hospital.

Q | notice you have various
publications to your name. To your knowledge,
Doctor, is thisacomplete listing of
publications as best you can tell?

A Yes

Q Do you have any publications
dealing with the diagnosis and treatment of

pneumonia or specifically -- let me just stick

TOMMER REPORTING, INC. (212) 684-2448

111
, M.D.
with pneumonia first?
A Not directly pneumonia.

Q Haveyou published anything
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involving the diagnosis and treatment of

6 mycoplasma pneumonia?
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A No.

Q Canyouturn, please, to the

operative report of 9/6?

MR.: You mean the
dictated operative report?
MR. OGINSKI: Correct.

Q Doctor, we had discussed previously
about, well, you mentioned were complications
that arose during the course of the procedure.
Dr. in his note in his preoperative
diagnosis uses the term iatrogenic creation of
diaphragmatic hernia, correct?

A Yes

Q Isthereany differencein your
mind whether thisis one and the same in terms
of what you had mentioned was complications?

A It'sthesame.

MR. OGINSKI: Thank you, Doctor.

(Time noted: 12:32 P.M.)
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1
2 ACKNOWLEDGEMENT
3

4 STATEOFNEW YORK )
5 ) SS.

6 COUNTY OF )

8 [, , M.D., hereby certify that

9 | haveread the transcript of my testimony

10 taken under oath in my deposition of the 29th
11 day of July, . Thatthetranscriptisa

12  true, complete and correct record of what was
13 asked, answered and said during this

14  deposition, and that the answers on the record
15 asgiven by me are true and correct.

16

17

18 , M.D.

19
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20 Signed and subscribed to
21 beforemethis  day
22 of , -

23

24

25 Notary Public
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2 INDEX
3

EXAMINATION BY PAGE
4

Mr. Oginski 5
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7
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9 1 Hospital Record 5
10 2 Curriculum Vitae 5
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12 QUESTION MARKED FOR RULING
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1
2 CERTIFICATE
3
4 l, , hereby certify
5 that the Examination of , M.D., was
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6 held beforemeon Jduly 29, ;

7 That said witness was duly sworn

8 before the commencement of the testimony;

9 That the within testimony was

10 stenographically recorded by myself, and is an
11 accurate record of the Examination of said

12 witness,

13 That the parties herein were

14  represented by counsel as stated herein;

15 That | am not related to any of the

16 parties, in the employ of any of the counsel,
17 nor interested in the outcome of this matter.

18

19 IN WITNESS WHEREOF, | have hereunto set my hand
20 this29th day of July,

21

22

23

24

25
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