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**DE-IDENTIFIED DEPOSITION OF A SURGEON IN A TESTICULAR TORSION CASE
WHERE THE PATIENT LOST HISTESTICLE**

1
1 SUPREME COURT OF THE STATE OF NEW YORK

2 COUNTY OF
3 X
4 , asm/n/g of , JR.

and , individualy,
5

Plaintiffs,
6
-against-

7
8 M.D., "JOHN" , M.D., (thefirst name

being fictitious), "JOHN" , M.D. (the

9 first name being fictitious), "JOHN"
, M.D., (thefirst name being
10 fictitious), and,
, M.D.,
11
Defendants.
12

13
14
15

February 1,
16 11:22 am.
17
18

19 EXAMINATION BEFORE TRIAL of the
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20 Defendant, , M.D.
21
22
TOMMER COMPUTER TRANSCRIPTS
23 court reporters
192 Lexington Avenue, 8th floor
24 10016
(212) 684-2448
25 Ref:
2
1
2
APPEARANCES
3
4
, ESQS.

5 Attorneys for the Plaintiffs
150 Great Neck Boulevard, Suite 304
6 Great Neck, New York 11021

7 BY: GERALD M. OGINSKI, ESQ.

8
9 ,LLP
Attorneys for the Defendants
10
11
BY: , ESQ.
12

file:///F)/Surgeon.txt (2 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

13
14
15 * * *
16
17
18
19
20
21
22
23
24

25

2 STIPULATIONS
3 It is hereby stipulated and agreed
4 by and between counsel for the respective

5 parties hereto that al rights provided by the
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6

7

C.P.L.R., including the right to object to

all questions except asto form, or to moveto

8 strike any testimony at this examination, are

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

reserved, and, in addition, the failure to
object to any question or to move to strike
any testimony at this examination shall not
be abar or awaiver to doing so a, and is
reserved for, thetrial of this action;

It isfurther stipulated and agreed by
and between counsal for the respective parties
hereto that this examination may be sworn to
by the witness being examined before a Notary
Public other than the Notary Public before
whom this examination was begun, but the
failure to do so, or to return the original
of this examination to counsel, shall not be
deemed awaiver of the rights provided by
Rules 3116 and 3117 of the C.P.L.R., and shall
be controlled thereby;

It isfurther stipulated and agreed by and
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9

10

11

12

13

14

15

16

17

18

19

4
between counsel for the respective parties

hereto that this examination may be utilized
for al purposes as provided by the C.P.L.R;;
It isfurther stipulated and agreed by
and between counsel for the respective parties
hereto that the filing and certification of
the original of this examination shall be and
the same hereby are waived,;
It isfurther stipulated and agreed by
and between counsal for the respective parties
hereto that a copy of the within examination
shall be furnished to counsel representing the

witness testifying without charge.

** ** **
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20
21
22
23
24

25

1 , M.D.

2 (Thereupon, a manilafolder

3 containing hospital records was marked as
4 Plaintiff's Exhibit 1 for identification)

5 , M.D.,

6 called as awitness, having been first

7 duly sworn, was examined and testified
8 asfollows:

9 EXAMINATION BY

10 MR. OGINSKI:

11 Q. Stateyour name for the record,
12 please.
13 A. , M.D.
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14 Q. Stateyour addressfor the
15 record, please.

16 A.

17

18 Q. Good morning, Doctor.

19 Doctor, who is Dr. ?
20 A. Emergency room physician.

21 Q. Doeshestill work at

22 ?
23 A. No.
24 Q. Do you know where he currently
25 works?
6
1 , M.D.

2 A. Noidea
3 Q. Do you know when he last worked
4 a ?

5 A. Noidea
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6 Q. Wheredo you currently work?
7 A.

8 Q. What isyour title at that

9 hospital?

10 A. House surgeon.

11 Q. How long have you held that title
12 of house surgeon?

13 A. Past 13 years.

14 Q. Other than :

15 areyou affiliated or associated with any
16 other hospitals?

17 A. No,sir.

18 Q. Asahouse surgeon, does that
19 mean you're on staff at the hospital ?

20 A. Employed by the hospital.

21 Q. How many days aweek do you
22 currently work at the hospital ?

23 A. Fivedays.

24 Q. Fiveconsecutive days?

25 A. Yes gir.
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1 , M.D.

2 Q. How many hours per day do you
3 generdly work?

4 MS. : Now?

5 MR. OGINSKI: Yes, I'mjust

6 establishing background.

7 A. Eleven hours.

8 Q. Wheredidyou go to college,

9 Doctor?

10 A. ,

11 , State of :
12

13 Q. Whendidyou graduate?

14 A.

15 Q. Didyou say that was medical
16 school?

17 A. Medica school.

18 Q. Wheredid you go to college or
19 wasthat part of it?

20 A. Preschool, pre-medical school.

file:///F|/Surgeon.txt (9 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

21 Q. VYes

22 A. Thatis

23 College of Science. The name of thetownis
24 University.

25 Q. After completing your medical

1 , M.D.

2 school, what did you do as far as your medical
3 training?

4 A. | didtwo yearsof residency in

5 Indiabefore coming to the USA.

6 Q. What fields of medicine, if any?

7 A. Surgery and medicine.
8 Q. I'msorry, you said two or three?
9 A. ' ,threeyears.

10 Q. What hospital was that?

11 A. Onewas Hospital, in
12 . Same school. Then Hospital
13 in

14 Q. After completing your three years
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15 of surgery residency, what did you do as far
16 asyour medical career?

17 A. When | cameto States.

18 Q. Whenwasthat?

19 A. ' of June

20 Q. Whenyou arrived here, what did

21 you do to further your medical training or can
22 you remember?

23 A. | had to passthe CFMG.

24 Q. Didyoudo that onthefirst

25 time?

1 , M.D.

2 A. Second.

3 Q. Then what did you do?

4 A. |workedatthe  Generd
5 Hospital in

6 Q. What area, what field of
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7 medicine?

8 A. That was surgical assistance.
9 Q. How long did you do that?
10 A. Twoyears.

11 Q. What did you do after that?
12 A. First year surgical residency.
13 Q. After your one-year surgica
14 residency in , what did you do then?
15 A. 1 didmy first year of surgical
16 residency in , New Y ork.

17 Q. What year wasthat?

18 A. ' to' .

19 Medical Center.

20 Q. What did you do after that?
21 A. Nexttwoyearsin

22

23 Q. What field?

24 A. Genera surgery.

25 Q. After that?
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5

6

10
, M.D.

A. Nexttwoyearsin ,

Q. What fied?
A. Genera surgery.

Q. What exactly were you doing

7 during thosethree years at the in

8

9

10

11

12

13

14

15

16

17

18

19

20

?
A. That wasthe fourth year and

fifth year of my chief residency in genera

surgery.

Q. AmI correct that the chief
residency is considered the last year of your
surgical residency?

A. Correct.

Q. What year did you complete your
surgery residency?

A,

Q. What did you do after that,

Doctor?
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21 A. Practicein ,

22 Q. What capacity?

23 A. Genera surgery practice.

24 Q. Didyou have aprivate practice,

25 hospital-based practice or something else?

11
1 , M.D.

2 A. Private.

3 Q. Wereyou by yourself or with a
4 group of others?

5 A. | wasby mysdlf.

6 Q. For how long?

7 A. Probably "' .

8 Q. [I'msorry?
A

10 Q. From' to' or'?
11 A. Yes

12 Q. Didyou have a subspecialty
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13 withinyour field of surgery that you focused
14 on?

15 A. No.

16 Q. Didyou participate or have any
17 training in any fellowships?

18 A. No.

19 Q. Whatdidyoudo after or

20 ?

21 A. lpracticedin

22 : for two years.

23 Q. Inwhat areaor what field?

24 A. Genera surgery.

25 Q. Wasthisagainin private

12
1 , M.D.

2 practice?
3 A. Correct.
4 Q. What did you do after that?

5 A. New York.
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6 Q. What year?

7 A. Mustbe' ,".

8 Q. What didyou doinNew York and
9 where?

10 A. | worked at 'S

11 Hospital.

12 Q. What did you do there?

13 A. Emergency physician in general
14 surgery.

15 Q. Saythat again?

16 A. Therearetwo physicians. One
17 physician called medicine, one physician
18 called surgery in emergency room.

19 Q. What wereyou considered?

20 A. Surgical emergency room.

21 Q. Howlongdidyou do that?

22 A. Twoyears.

23 Q. After that?
24 A. I'min ,
25 Q. Sincethat time?
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13
1 , M.D.

2 A. Yes

3 Q. Areyou currently licensed to

4 practice medicine in the State of New Y ork?
) A. Yes

6 Q. Doyou have any other licenses

7 that are currently valid to practice medicine
8 inany other state?

9 A. State of

10 Q. Areyou board certified in any

11 field of medicine?

12 A. Emergency medicine.

13 Q. When did you become board

14 certified in emergency room medicine?

15 A. In".

16 Q. Areyou board certified in any

17 other field of medicine?

18 A. No,dir.

19 Q. Haveyou ever taken your general
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20

21

22

23

24

25

10

11

surgery board?
A. Yes
MS. : Objection.
Q. Whendid you take your genera
surgery board?

MS. : Objection.

14
, M.D.

MR. OGINSKI: What'sthe basis?

MS. : Hesaid heisnot
board certified.

MR. OGINSKI: | know. I'm
entitled to know whether or not he's ever
taken the board. If he has, how many times
he's taken them. I'm entitled to know. It's
his background.

MS.: Mark it for a

ruling.
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12 MR. OGINSKI: You'renot letting

13 him answer?

14 MS. : Correct.

15 MR. OGINSKI: Why?

16 MS. : It'sirrelevant.

17 MR. OGINSKI: No, it's not.
18 MS. : Hesad heisnot

19 board certified.

20 MR. OGINSKI: I'm entitled to
21 find out.

22 + MS.: Mark it for a

23 ruling.

24 Q. Didyou take your written board

25 examination for the surgery board?

15
1 , M.D.

2 MS. : Objection.

3 Q. Theboard certification for
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4 emergency room medicine, how many timesdid
5 you take those board exams?

6 MS. : Objection.

7 Q. Didyou passthe board

8 examinations on the first time?

9 MS. : Objection.

10 MR. OGINSKI: Youwant to get a
11 ruling on this?

12 MS.: Why don't we

13 finish the deposition and we'll call with

14 everything we've marked.

15 MR. OGINSKI: No, I'm entitled to
16 it. It'sbackground. It's hisqualifications
17 and his credentias.

18 MS.: Right.

19 Y ou asked him if he was board

20 certified. He answered.

21 MR. OGINSKI: I'm not limited by
22 that. I'm entitled to find out.

23 MS. : | objected and you

24 marked it for aruling. Now you can submit

25 papersonit.
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10

11

12

13

14

15

16

17

16
, M.D.

MR. OGINSKI: Relevancy isnot a
proper objection. You cannot direct the
witness not to answer.
MS. : Soyou can prepare
your motion papers.
MR. OGINSKI: No, I'll do it now.
Let'sgo call the clerk.
MS. : I'm not calling
the court now.

MR. OGINSKI: Fine, | am.

MS. : Off the record.

(Informal discussion held off the
record)

MR. OGINSKI: | just want to note
for the record, | just had an off-the-record

conversation with Judge 'slaw
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18

19

20

21

22

23

24

25

8

9

10

secretary. My adversary did not wish to
participate in any ruling with the court and
was not present for my discussion.

The court advised me by way of
the law secretary areminder to remind counsel
that al objections asto relevancy are
reserved at the time of trial and they cannot

direct the witness not to answer questions and

17
, M.D.

that these objections will be addressed on
paper and that the only objections that are
proper ones relate to pal pably improper
guestions and privileges, otherwise counsel
cannot direct the witness not to answer.

In that light I'm going to go
forward.

MS. : For therecord, in

no way did defense counsel indicate that we
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11 did not wish to participate in any issues

12 regarding an objected question.

13 | made it perfectly clear that

14  the question could be marked for aruling. We
15 could handleit on paper.

16 The question was pal pably

17 improper. The doctor already testified that
18 heisnot board certified in surgery and how
19 many times he has or hasn't taken the exam is
20 not a proper question.

21 MR. OGINSKI: It's proper asto

22 hiscredentias and qualifications.

23 MS. : Well, addressit

24  on the papers.

25 Q. Doctor, at any time did you make

18
1 , M.D.

2 application to take the written surgical board
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3

4

10

11

12

13

14

15

16

17

18

19

20

21

22

23

examinations?
MS. : What'sthe
question?

THE WITNESS: Same question.

MR. OGINSKI: Different question.
| want to know whether he applied to sit for
the written surgical board.

MS. : Did you ever apply
to take the exam?

THE WITNESS: We apply after
residency first time.

Q. Didyoudo that?

A. Rignt.

Q. Didyou take the written surgical
boards?

A. Theexamisintwo parts.

Q. Didyoutakethefirst, the
written board examinations?

A. Yes

Q. Didyou pass the written board

examinations?
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24 MS. : Objection. That

25 was asked and answered.

19
1 , M.D.

2 MR. OGINSKI: I'm entitled to

3 know whether -- which part of the two boards
4 he may or may not have passed. | don't know.
5 It'sacredential issue.

6 MS. : | understand what

7 youaresaying. The credentials are heis not
8 board certified in surgery. You've

9 established that already, so let's move on.

10 MR. OGINSKI: Right.

11 Q. Canyou tell me how many times

12 you sat for the written examination?

13 THE WITNESS: Same question.
14 MS. : Objection.
15 MR. OGINSKI: Areyou directing

16 him not to answer?
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17 MS.: I'mtelling you to

18 moveon.

19 MR. OGINSKI: | want to know.
20 MS.: You can mark it

21 for aruling and that'sit.
22 Q. When wasthe last time that you

23 took the examination for your surgery board?

24 MS. : Objection.
25 Q. Haveyou ever taken your ora
20
1 , M.D.

2 examinations for the surgery boards?

3 MS. : Haveyou ever

4 takenthe oral part?

5 THE WITNESS: No.

6 Q. Areyou board certified in any
7 other field of medicine currently besides

8 emergency room medicine?
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9 MS. : That was asked and

10 answered. He said no.

11 Q. Hasyour licenseto practice

12 medicinein the State of New York ever been
13 suspended or revoked?

14 A. No.

15 Q. Do you have an independent memory

16 of thischild, Junior?

17 A. No.

18 Q. Didyoureview S

19 recordsfrom Hospital of 2
20 MS. : Didyou review

21 thisprior?

22 THE WITNESS: Yes, thisl did.
23 Q. Doyou have any records of your

24 own relating to this child's care and

25 treatment other than what was shown to you
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10

11

12

13

14

15

16

17

18

19

20

21

21
, M.D.

either today or in relation to this case?
A. Thisiswhat | see here.
MS. : Do you have any
written records aside from what is contained
in this chart?
THE WITNESS: No.
Q. Were any other documents shown to
you other than this chart in relation to this
case?
A. No.
Q. DoyouknowaDr. from
Hospital in New York City?
MS.: It's .
Read it back.
MR. OGINSKI: Withdrawn.
Q. Do you know adoctor by the name
of , first name , last name
”?
A. First namel don't remember.

Theressome ENT surgeon. Dr. , he'san
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22 ENT surgeon.
23 Q. DoyouknowaDr. who'sa
24 pediatric emergency room physician?

25 A. No, sir.

22
1 , M.D.

2 Q. Didyouexamine on

3 January 24, ?

4 A. Yes

5 Q. All of my questions relating to
6 thischild's care will be related to the time
7 period of January of

8 During that time did

9 Hospital of  have aprogram where

10 surgical residents rotated through that

11 hospital?

12 A. No.

13 Q. Werethereresidents who rotated

14  through the emergency room?
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15 A. No.
16 Q. Didthe hospital have any
17 residentsthat participated in any rotations

18 at the hospital that you were aware of during

19 that time?
20 A. No.
21 Q. Werethere days or evenings when

22 you were designated to be on call at the
23 hospital back in January of  ?
24 MS. : When you say "On

25 call," doyou mean not at the hospital but on

23
1 , M.D.
2 calor--
3 Off the record.
4 (Informal discussion held off the
5 record)
6 MR. OGINSKI: I'll rephraseit.

file:///F)/Surgeon.txt (30 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

7

Q. Inaddition to the days that you

8 worked at the hospital, did you also take

9 cals?

10 A. No.

11 Q. Werethere timeswhen you worked
12 nights?

13 MS. : In January of

14

15 A. Yes

16 Q. Howisitthat you cameto be

17 involved with the care of :

18 Junior?

19 A. Because| was the house surgeon
20 that night.

21 Q. How wasit that you were

22 contacted or spoken to or received some

23 communication that you were needed in regards
24 toMr. ?

25 A. | wascaledto seethe patient
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7

8

9

10

11

12

13

14

15

16

17

18

19

24
, M.D.

on surgical consult.
Q. Whocalled you?
A. Theclerk paged me.
Q. Theclerk?
A. The physician tells the desk
clerk and the desk clerk paged me.
Q. Wereyou within the hospital at
the time you received the call to see
?
A. | hadto beawaysbeinthe
hospital. Y ou can't leave the hospital.
Q. InJanuary of , did you
consider yourself to ageneral surgeon?
A. What do you mean by "do you

consider?' | am ageneral surgeon.

Q. Okay, thank you.
MS.: Wereyouin

January of ?
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20 THEWITNESS: Yes.

21 Q. Who wasthe anesthesiologist who
22 examined on January 24th?

23 A. | don't remember the name.

24 Q. Inyour review of this chart, did

25 you come across or did you see any note by any

25
1 , M.D.

2 anesthesiologist who examined ?

3 A. | did not see the note.

4 Q. Didyou make areferencein one

5 of your notes to an anesthesiologist who did
6 examineand see on January 24th?

7 A. Yes

8 Q. Right now you arereferring to a

9 notethat you wrote; am | correct?

10 A. Correct.

11 Q. What isthe date of that note?

12 A. Thedateis 1/24.
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13

14

15

16

17

18

19

20

21

22

23

24

25

2

4

Q. ?

A.

Q. Doesyour note reflect who was
the individual who was the anesthesiologist
who saw that early morning?

A. No, it doesnot.

Q. Doesyour note indicate who the
anesthesiologist on call was who either saw

or his care was discussed with him?

A. No, | don't know the name and

it's not mentioned here.

Q. InJanuary of , did
have an emergency
26
, M.D.
room?
A. Yes
Q. Inaddion to ahouse surgeon such
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5 asyourself, what other types of physicians

6 staffed that emergency room?

7

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. The medicine house doctor.
Q. Beforeyou cameto examine
on January 24, , did you have any
conversations with aDr. about
?
MS. : Prior to seeing
the patient.

A. Yes |sad, "l havean
emergency, achild with atesticular torsion.
I'd like you to come and see the patient."

Q. InJanuary of , Doctor, did
your hospital have pediatricians on staff?

A. No.

Q. Werethere any pediatricians on
call that were available to you or to other
physiciansin the hospital if needed?

A. Wedon't have pediatric services.

Q. Inadditionto yourself as house

surgeon, were there other surgeons available
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10

11

12

13

14

15

16

17

18

27
, M.D.

If you needed them to come in and assist you
In surgery?
MS. : Objection.
| don't think he can testify as
to whether or not they are available.
If you want to ask him if at any
given timeif other surgeons are on call.
MR. OGINSKI: No, that's not my
guestion.
MS. : How can he know
where they are?
MR. OGINSKI: I'm not asking if
he knows where they are.
MS.: What areyou
asking him?
Q. If you need assistance in the

operating room, are there other surgeons that
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19 areavailablethat you can pick up the phone
20 andcal?

21 A. Yes, attending surgeonon call in

22 different speciaty whom we assist in surgery.
23 Q. Again, in January of , did

24 your hospital have pediatric surgeons that

25 were affiliated or associated with the

28
1 , M.D.
2 hospital?
3 MS.: Ever?
4 MR. OGINSKI: I'm only saying
5 January .
6 MS.: No.
7 | mean just for clarification,

8 areyou asking now if they had pediatrics
9 surgeonson cal or if any pediatric surgeon
10 worked in the hospital in January of

11 because I'm not sure what you're asking him
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12  now.
13 First you were asking about who's

14 on cal and who's not.

15 MR. OGINSKI: No, thiswas not
16 about on call.
17 MS. : So did pediatric

18 surgeonsever work in the hospital in January
19 of ?

20 Q. Asfar--

21 MS. : Do you know?
22 THE WITNESS: No.
23 Q. Asfarasyou know, were

24  pediatric surgeons on staff?

25 A. No.
29
1 , M.D.
2 MS. : Do you know?
3 Q. Youdon't know or there were
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4 none?

) A. No.

6 Q. Werethere any pediatric surgeons
7 on staff?

8 A. Not to my knowledge.

9 Q. Thank you.

10 Were there any genitourinary

11 surgeonson staff at the hospital in January
12 of ?

13 A. Yes.

14 Q. Inyour experience, Doctor, have
15 you ever operated on a child?

16 A. Repeat the question. | did not

17 understand the question.

18 Q. Haveyou ever performed surgery
19 onachild?

20 A. | assisted in general surgery.

21 Not particular in achild.

22 Q. Canyou explain what you mean?
23 A. | assisted in general surgery

24 which comes from the emergency room.
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25 MS. : Off the record.
30
1 , M.D.
2 (Informal discussion held off the
3 record)

4 Q. InJanuary of , Were you

5 considered an attending physician?

6 A. I'mahouse surgeon.

7 Q. Right.

8 Areyou familiar with the phrase
9 "attending physician"?

10 A. Attending physician iswho's on
11 cdl.

12 Q. Weretheretimesin January of

13  where you were an attending physician?

14 MS. : Off the record.

15 (Informal discussion held off the
16 record)

17 Q. Inyour career as asurgeon have
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18

19

20

21

22

23

24

25

you ever operated on a child?

A. Yes

Q. Inyour capacity as ahouse
surgeon at Hospital of :
have you ever had occasion to operate as the

primary physician, as a primary surgeon on a

child?
A. No.
31
, M.D.
Q. Havethere been occasions when
you have operated as the assistant or the

secondary surgeon in a case involving a child?
A. Oldtime.
Q. What do you mean by "old time"?
A. Yearsback.
Q. Inyour experience, Doctor,

before January of , had you ever performed
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10 surgery to evaluate testicular torsion?

11 A. | haveassisted.

12 Q. When wasthelast time before

13 January of that you had assisted in that
14  type of procedure?

15 A. | don't remember.

16 Q. Approximately.

17

>

Maybe few months.
18 Q. Wasthat onachild or an adult?
19 A. Itwasaround 18, 19 year old

20 male.

21 Q. Doyou personaly feel qualified
22 to operate on atesticular torsion?

23 A. I'mahouse surgeon who's

24 employed to evaluate.

25 Q. Based upon your credentials and

32
1 , M.D.

2 your qualifications and your training, do you,
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3 yourself, feel qualified to perform surgery in
4 aprocedure known as a "testicular torsion "?
5 MS. : Why don't you ask

6 himif hefeelsthat he's qualified to act as

7 the assistant surgeon.

8 | think the only issue we're

9 having hereisthe performing surgery and
10 assisting surgery because his position isan
11 assistant surgeon. He's the house surgeon.
12 Heisnot doing surgery asthe primary surgeon
13 on hisown.

14 That's the only issue here

15 because he'slistening to the question

16 literally. | want usto make sureit's clear

17 what hispositionis.

18 MR. OGINSKI: Okay, | got it.

19 A. | evaluate the patient and call

20 the particular surgeon on call in different

21 gpecialty.

22 MS. : Listentothe

23 question.
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24 Q. Doyoufed qualified to assist

25 insurgery of atesticular torsion case of a

33
1 ,M.D
2 child?
3 A. Yes

4 Q. Doyoufeel qualified to be the
5 primary physician involving an exploration of

6 atesticular torsion of achild?

7 MS. : Objection.

8 That's not what his position is.

9 MR. OGINSKI: | know it'snot his
10 position.

11 I'm asking based upon his

12 credentials whether he feels he's qualified to
13 do the primary surgery.

14 MS. : | don't mean to be

15 obstructive. | don't know what that question

16 hasto do with anything. Whether or not he
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17 feelshe'squalified to take another position
18 inthehospital. | don't know what that has
19 todo with anything.

20 MR. OGINSKI: Okay.

21 Q. Did require surgery

22 a thetime you examined him?

23 A. Yes.

24 Q. Why?

25 A. Because he has atorsion of the
34
1 . M.D.
2 testes.
3 Q. Canyou explainto me what

4 torsion of the testesis?

5 A. Twisting of the cord.

6 Q. That would be the spermatic cord?
7 A. Spermatic cord.

8 Q. How did you determine that he had

file:///FJ/Surgeon.txt (45 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

9 atorsion of the testes?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. From the histories and physical
examination.

Q. What wasit about your physical
examination that led you to conclude that this
child had atorsion of the testes?

A. Canl go back to my notes?

MS.: Sure.

Q. Tell youwhat, Doctor, before we
answer that question, why don't | have you
read your note in its entirety and if there
are abbreviations I'd like you just to explain
fully what that abbreviation represents.

A. Which one?

MS.: Thisone. Read
thisnote. Just referring to the Progress

Notes, it says" Hospital of

35
, M.D.
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2 " Atthetop of the page there's an

3 addressograph stamp on theright. It's dated
4 1/24/ and it says, "Progress Notes."

5 Q. Go ahead, Doctor, starting with

6 "dateandtime."

7 A. "1/24/ , | saw the child" --

8 Q. I'msorry, what timeisthat?

9 A. 2:30am. "l saw thechild at

10 2:30am. | wascalled. | examined the

11 patient, wrote history and physical in five
12 minutes and started pre-op work-up.

13 Anesthesiaon call came and saw the patient.
14 Asked the child isunder 12. He wantsto

15 transfer the patientand Dr.  was

16 calledto seeif anesthesia cannot be given
17 then he can't operate. Any way, Dr.

18 wasinformed and says-- he say transfer the
19 patient. Immediate transfer process was

20 initiated. The child has stated pain and

21 swelling since 8:30 p.m. as per mother. The

22 mother was explained that at approximately six
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23 hour has passed so the survival of the left
24 testesisalready jeopardized which can be

25 evaluated on exploration. So possibility of

36
1 , M.D.

2 |eft testes |oss was explained to the mother
3 and also the need for the right orchiopexy was
4 explained to the mother. Patient'svital sign
5 wasstable. Awaiting ambulance to transfer
6 hospital in next 15 to 30 minutes. Signed

7

8 Q. Isthat your number that's under

9 that?

10 A. "7082."

11 Q. What time did you time the note
12 at the end?

13 A. 3am.

14 Q. Doctor, you told me what

15 testicular torsion was. What happened if
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16

17

18

19

20

21

22

23

24

25

testicular torsion is not treated, what

happened to the testicle?

A. Testicledies.

Q. Why?

A. Because of the compromise of the
circulation.

Q. Isthere any time emergency
associated with treating a testicular torsion?

A. Sincethe beginning of the pain,

four to six hour, the testesis aready dead.

37
, M.D.

Q. Could you explain what you mean
by that?

A. That means since the beginning of
the pain when the child complained and after
the four to six hour time when the testes has

lost its blood supply because of the twisting
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8 andtestesisno moreviable.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Wheredo you get that information
about that time frame?

MS. : Objection.

The problem that | have with the
question isthat that could be just his
knowledge.

MR. OGINSKI: That'swhat | want
to know. | just want to know what basis he
has to have that particular time frame. Isit
common knowledge? Isit something else or
whatever it may be.

MS. : | understand what
you're asking except it's hard to determine
where your knowledge comes from.

MR. OGINSKI: Hecantell me
that. It could be textbook. It could be

literature.
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38
1 , M.D.

2 A. My training and my experience.

3 Q. InJanuary of , Were you

4 personally aware of any medical literature

5 addressing atime frame of something different
6 or other than the four to six hours and where

7 thetesticlenolonger isviablein a

8 tedticular torsion?

9 A. No.

10 Q. Atthetime that you examined

1

=

this child, did you form an opinion asto
12 whether or not the testicle was still viable?
13 A. Yes

14 Q. What was your opinion?

15 The testesis no more viable.

>

16 Q. Why do you say that?

17 A. Because mother said 8:30 started
18 pain. | saw the person at 2:30. So almost
19 five hours has passed.

20 MS.: Six.

21 THE WITNESS: Six hours.
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22

Q. Didyourecommend or request that

23 asonogram be performed?

24

25

6

7

A. Not necessary.
Q. Why?
39
, M.D.
A. Waste of time.
Q. Why?
A. Becauseit'sclinical diagnosis.
Q. What wastheclinical diagnosis?
A. Torsion of the testes.
Q. Would asonogram have assisted

8 you in determining whether there was blood

9 flow to thetesticle?

10

11

12

13

14

A.

It isloss of time against the

persons already past the five hours.

Q.

Is there still a chance during

that four-to-six-hour window of time that you

discussed where the testicle if operated on
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15 within that time frame can still be saved?

16 MS. : Objection.

17 The only thing that's been

18 established so far isthat six hours had

19 passed. Soto ask him if thereisachance
20 from the four to six hoursis a hypothetical

21 question. | mean it was 2:30. It'ssix

22 hours.
23 Off the record.
24 (Witness and attorney exit room)

25 Q. Didyoudiscussyour findings

40
1 , M.D.
2 withDr.?
3 A. Yes

4 Q. When did you have a conversation
5 withDr.?

6 A. Withinthetime | examined the
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7 patient | told him.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. What time frame was that?

A. Within the next five to ten
minutes after | saw.

Q. 2:30, 3:00 or when?

A. See 2:301 saw the patient. So
next ten minutes. Maybe | talk to him right
away.

Q. What didyoutell Dr. ?

A. The person needs surgery.

Q. Why did you fed the patient
needed surgery at that time?

A. Becausethetestes was dead.

Q. What would the surgery
accomplish?

A. Removal of the testes and to save
the other testes.

Q. Wasthereachancethat if the

surgery were not performed within acertain
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41
1 , M.D.

2 timeframe that the other remain testes could
3 become affected?

4 A. Correct.

5 Q. How could that occur?

6 MS.: Read it back.

7 (Record read)

8 MS.: That'stoo broad

9 agquestion.

10 MR. OGINSKI: He's explained why

11 he'sremoving the one that's affected and

12 anticipating and preventing damage to the
13 remaining testicle.

14 MS. : What isyour

15 question now? How does one testicle affect
16 the other?

17 MR. OGINSKI: Yes.

18 A. Because when we operate we take
19 the consent for the fixing of the other

20 testes, also orchiopexy.
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21 Q. Atthetime that you examined
22 , had you formed a definite opinion that
23 histestes no longer had viability or was

24 there still some doubt that he might have

25 viahility?
42
1 , M.D.
2 MS. : | haveto object.
3 MR. OGINSKI: I'll rephrase the
4 question.

5 Q. Atthetimethat you examined

6 and decided that he needed surgery, did

7 you have any impression in your mind as to
8 whether thistesticle was still viable?

9 MS. : Objection to form.

10 It's"did you have any impression
11 inyour mind."

12 If you want to ask him if he was

13 100 person certain that it was not.

file:///F)/Surgeon.txt (56 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

14 MR. OGINSKI: Okay.
15 MS. : Or something like
16 that.

17 MR. OGINSKI: Fine.
18 Thank you.

19 Q. Atthetime that you examined
20 ,wasit your opinion with 100 percent
21 certainty that this child's testicle was no

22 longer viable?

23 MS. : Can you answer

24 that?

25 A. It'sfour to six hour time, in
43

1 , M.D.

2 al possihility the testes was dead.
3 Q. I'mnot asking what possibility.
4 I'm asking did you have 100 percent certainty

5 that the testicle was dead at that time?
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6

MS. : Doctor, let me

7 explain. | think we'remaking ---

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. Canl have an answer?
A. What is 100 percent in surgery?
Q. That'sal I'masking. If there
was or wasn't.
MS. : If you can't
answer 100 percent, then don't.
Q. Canyou tell mewhether --
MS. : Canyou say 100
percent?
THE WITNESS: 100 percent? |
cannot say 100 percent. | can say 99.9
percent.
MS. : That's not the
guestion.
Q. Atthetime that you examined
, was there still the possibility that
his testicle was viable?

A. No.
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10

11

12

13

14

15

16

17

18

19

, M.D.
Q. Why?
A. Becausethecrucia time has
lapsed since the beginning of the pain and the
physical finding of the pains, swelling,
redness, twisting of the cord, knotting of the
cord all point to the finding of the dead
testes.
Q. Atany time after you examined
and spoke to anyone at
Hospital of  , did anyone ever suggest to
you that the time frame in which the testicle
IS no longer viable was not four to six hours?
A. Who'sanyone?
Q. Any doctor, nurse or hospital
personnel.
MS. : Give himtime
frame.

MR. OGINSKI: Yes.
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20

21

22

23

24

25

10

11

12

MS. : Doctor, listen to
the question. Did anyone specifically tell
you a different time frame after you saw the
patient, did you have that conversation with
anyone?

THE WITNESS: No.

45
, M.D.

Q. Haveyou seen any medica
literature that suggested that the time frame
which atesticleis no longer viableisin the
range of seven to eight hours?
A. No.
Q. Haveyou seen any literaturein
any medical textbooks to suggest that the time
frame, the length of timein which atesticle
IS no longer viable after the onset of painis
in the range of seven to eight hours?

MS. : Objection.
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13 MR. OGINSKI: It'sthe same
14 question.
15 MS. : | don't see how

16 it'sdifferent from the last one.

17 MR. OGINSKI: | asked medical
18 literaturefirst. Then | asked about

19 textbooks.

20 MS. : It'sthe same,

21 textbooks or medical literature.

22 MR. OGINSKI: No, it's not.

23 MS. : I'm objecting to

24  that.

25 I've been fairly lenient on what
46

1 , M.D.

2 I'mallowing himto answer. I'm not really
3 surewhat the pointis. Hetold you already

4 about what the time frame was. He told you
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5 what hisopinion of this patient was.

6

Q. | wantyou to assumea

7 hypothetical for the next question.

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. : No.
MR. ORGINSKI: I'm entitled to
ask his opinion.
MS.: About a
hypothetical? No.
MR. OGINSKI: He'sadefendant in
this case.
MS. : Heisnot hereto
give you expert opinion about hypothetical
situations.
MR. OGINSKI: I'm going to phrase
the question as follows.
Q. Atthetimethat yousaw
am | correct that approximately six hours had
lapsed from the onset of histesticular pain
according to the mother?
A. Correct.

Q. If,infact, thetimelimitin
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10

11

12

13

14

15

16

17

18

47
, M.D.

which atesticleisviableis eight hours,
would you agree that assuming that fact,
assuming that to be correct, that the
conclusion that you reached at the end of your
examination solely based on time frame would
not be an accurate assessment of the viability
of histesticle?
MS. : Objection.
MR. OGINSKI: What'sthe basis
for your objection?
MS. : Form, Carvallo. |
mean and it's a hypothetical. It's palpably
Improper, that question.
MR. OGINSKI: | totally disagree.
+ MS.: Markit. It'sa
Carvallo objection and aform objection as

well.
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19

20

21

22

23

24

25

8

9

10

11

MR. OGINSKI: No, your Carvallo
objection isimproper because Carvallo relates
to his rendering an opinion as to treatments
of others unrelated to his treatment.

Thisisateam approach. A team
effort. And | am asking this doctor's opinion

about his evaluation of thischild at the time

48
, M.D.

and my question is -- the question relates
solely to that. If his understanding of the
time of viability was different than what he
believed it to be, would his assessment of the
time he made it be different than it actually
was.

I'm not asking for him to comment
on anybody else's opinions or treatment that
was rendered by anybody else other than his

own.
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12 MS. : By answering that

13 question heis.

14 MR. OGINSKI: No,andasa

15 defendant in this case | am permitted to ask
16 him not only hypothetical questions but also
17 opinion questions as to his own treatment.
18 MS. : That question

19 callsfor expert opinion about other

20 defendants care and treatment in this case.
21 MR. OGINSKI: Absolutely not.

22 MS. : | understand

23 you're asking him about his care and his team
24 but that very question affects every single

25 thing that transpired at of

49
1 , M.D.
2 aswdll.
3 MR. OGINSKI: He's the one making
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4 thesurgical decision.

5 MS. : He'sthe onewho

6 saw the patient as asurgical consult at

7  of . Soask him about that. Not

8 about what happened at of

9

10 MR. OGINSKI: I didn't. | asked
11 him about this.

12 MS. : Youasked him, in

13 effect, of . It'sa

14 Carvao question.

15 MR. OGINSKI: No.
16 + MS.: Mark it for a
17 ruling then.

18 Q. AmI correct, Doctor, that if it

19 had been your understanding that eight hours
20 wasthelimit of viability for the testicle to

21 survivethat you would not have come to the
22 conclusion, asyou did, that this testicle was
23 nolonger viable at the time that you examined
24 thischild?

25 MS. : Objection to form.
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50
1 , M.D.

2 Q. You told me before that the

3 reason you concluded that this testicle was no
4 |onger viable was because more than six hours
5 had elapsed; am | correct?

6 MS. : That wasn't the

7 end of it because of his physical findings,

8 history taken and a host of other things.

9 Q. AmI correct that was one part of

10 it?

11 A. Correct.

12 Q. What wasit on your physical

13 examination that led you to conclude that the
14 testicle was not viable?

15 A. May | look at my notes?

16 Q. VYes

17 A. Theswdling.
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18 Q. Canyou just point to me what
19 you'rereferring to, Doctor? Isthat your
20 history and physical note?

21 A. Correct.

22 Q. What isthe date and time of that
23 note, please?

24 A. 2:35am.

25 MS. : It's1/24/.

51
1 , M.D.

2 Q. What section of the page are you
3 referring to, please?

4 A. Thisone.

5 Q. That would be the last page of

6 the history and physical?

7 A. Correct.

8 Q. Canyou tell mewhat you wrote,
9 Doctor?

10 A. "Left scrotum acute pain and
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

2

swelling and bluish discoloration."
Q. What did the finding of bluish

discoloration suggest to you, if anything?

A. Color changes.

Q. What would cause the color
changes?

A. The process which has taken
place.

Q. Whichiswhat?

A. Twisting of the cord.

Q. Fromyour history of this patient
and his mother, was there an atraumatic

torsion or something else?
A. Atraumatic.

Q. Continue please with your note?

52
, M.D.

A. "Left higher than the right."
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3 Q. What doesthis signify to you?

4 A. Normally left testesis lower

5 than theright but higher, because of the

6 twisting the testesis pulled upward.

7 Q. What isthe medical significance
8 of that, if any, to you?

9 A. Twisting torsion.

10 Q. Goahead.

11 A. "Cord could not befelt. Cord
12 knotted."

13 Q. Whenyou said "Cord could not be

14 felt," again what was the significance of that

15 finding?
16 A. Because cord was knotted like a
17  lump.

18 Q. Oh, knotted, you said?

19 A. Yes

20 Q. Okay, continue.

21 A. So cannot be felt, the cord.

22 Q. Continue with your note.
A. "Acutetorsion of the left

23

24 testes."
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25 Q. What do you have in parenthesis?

53
1 , M.D.

2 A. "Approximately five hour

3 duration."

4 Q. That would be from the onset
5 until the time that you're examining the
6 patient, correct?

7 A. Correct.

8 Q. Go ahead, Doctor.

9 A. "Needs exploration and orchiopexy
10 right testes."

11 Q. What isan orchiopexy?

12 A. Fixing of thetestesto the

13 scrotum.

14 Q. That would be the currently
15 unaffected testicle, correct?

16 A. Correct.
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17 Q. Thepurpose of that would beto
18 protect that testicle, correct?

19 A. Correct.

20 Q. Theexploration that you

21 described would be for what purpose?

22 A. Toremovethe left testes.

23 Q. Thereisasurgica or medical

24 term used by physicians such as yourself to

25 remove the testes, correct?

1 , M.D.

2 A.  Orchiectomy.

3 Q. Youdid not indicate in your note
4 that you recommended or suggested an

5 orchiectomy, correct?

6 A. | explain to mother.

7 Q. I'masking you about your history
8 and physical note.

9 MS. : Did you write that
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25

word?
THE WITNESS: Not in this note.
MS.: That'sfine.

Q. Inyour Progress Note can you
show me where in your note you noted that this
child required an orchiectomy?

MS. : That's not what he
just said.

Y ou want to ask him if he did
writeit in his note?

MR. OGINSKI: It'sthe same
guestion.

THE WITNESS: It's not the same
guestion.

Q. Didyou putinyour Progress Note

timed at 2:30 am. at the beginning and time

55
, M.D.
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2
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21

22

at 3 am. at the concluding part of it that
this child required an orchiectomy?

A. I'll read my note.

Q. Wait, Doctor, I'm just asking
you. You read your note. I'm merely --

A. I'll read the same thing.
Whatever | wrote | read to you. That's my
answer.

Q. Letmeaskitagain.

MS. : If you want to ask

him if the word orchiectomy isin the note ask

him that but if he's interpreting his note to

mean that then that's his answer.

Q. You'veadready written in your
note that you explained to the mother?

A. Rignt.

Q. Thatthereisapossibility of
loss of the testicle, correct? Am | correct
with that?

MS. : Hewrote, "so

possibility of |eft testes also was
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23 explained."
24 MR. ORGINSKI: To the mother,
25 correct?
56
1 , M.D.
2 MS. : Correct.

3 Q. Aml right, Doctor?

4 MR. OGINSKI: Don't testify.

5 MS. : I'mreading his

6 note. He aready read onto the record.

7 Q. Youtold Mrs. that there

8 was-- and I'm using your word -- possibility

9 of left testeslost, correct?

10 THE WITNESS: Whereisthe
11 possibility?

12 MS.: Here.

13 MR. OGINSKI: Here.

14 A. Posshility of testes|ost.
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15 MS.: Yes.

16 Q. Youdidnottell Mrs. that

17 it wasyour opinion that this child's testicle
18 wasnot viable, correct?

19 A. ldidinthisaboveline, if you

20 read correctly, the mother was explained that
21 approximately six hour has passed so the

22 survival of the left testesis already

23 jeopardized. What does that mean?

24 Q. Youtel mewhat it means.

25 MS. : Doctor, let me
57
1 , M.D.
2 tdktoyou.
3 MR. OGINSKI: There's apending
4 question.
5 MS. : Hedoesn't haveto

6 tell you what jeopardize means.

7 MR. OGINSKI: | want to know what
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25

it means.
MS. : | think the
witnessis getting the feeling that you're
being alittle bit argumentative which is not
exactly what's happening here. | don't think
you're trying to attack him in any manner.
MR. OGINSKI: I'm not.
MS.: Theré'sa
misunderstanding. | want to explain what's
happening. It's perfectly legitimate.
Off the record.
(Informal discussion held off the
record)
MR. OGINSKI: Read it back.
(Record read)
Q. Doctor, you said that the
testicleis already jeopardized. What did you

mean by that?
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58
1 , M.D.

2 A. Thetestesisdead.

3 Q. Isthere any reason why you did
4 not write that in your note?

5 A. Jeopardize means vascular

6 compromise. Jeopardize. It's dead.

7 Q. Atthetimeyou wrote that note,
8 could jeopardize mean that there's still a

9 chanceit could be viable?

10 A. Only exploration can tell you.
11 My opinion was that it needed surgery right
12 away.

13 Q. To determine whether or not the
14 testicle was viable, correct?

15 A. No, he needed surgery.

16 Q. My questionisdid he need

17 surgery to evaluate the viability of the

18 testicle or something else?

19 A. Toremove the dead testes also.
20 It needs surgery, right.

21 Q. Didyoutel Mrs. that his
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22 testicle was dead at the time that you spoke
23 toher?
24 MS. : | think we've gone

25 through this twice now, what he told her.

59
1 , M.D.
2 MR. OGINSKI: No, we have his
3 note but I'm asking --
4 MS. : You mean aside

5 from what's written in the note what did he

6 tell her?

7 MR. ORGINSKI: I'll withdraw the

8 question.

9 MS.: Okay.

10 Q. Do you have an independent memory

11 of your discussion with Mrs. of what you
12 saidto her, what she said to you?

13 A. Yeah, possibility loss of testes
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14 was explained to the mother.

15 MS. : No, heisasking

16 youinyour mind aside from this note do you
17 have an independent recollection of talking to
18 her? Do you remember speaking to her?

19 THE WITNESS: | talked to her but

20 | don't remember. | can guess.

21 MR. OGINSKI: | don't want you to

22 guess.

23 MS. : | don't want you

24 to guess.

25 Q. Youwroteinyour note, Doctor,
60

1 , M.D.

2 that there was a possibility of loss of the
3 lefttesticle. Am | correct that is different
4 from an absolute loss of the left testicle?

5 MS. : Hedidn't testify
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6 there'san absolute loss.

7 MR. OGINSKI: | want to know from
8 him whether there's adifference.

9 MS. : | haveto object

10 tothe question.

11 MR. OGINSKI: What's the basis?
12 MS. : You have not

13 established that he ever -- it was his opinion
14 that there was an absolute | oss.

15 He hastestified on a number of

16 occasionsthat he felt the testicle was not

17 viable and recommended surgery. One, for
18 exploratory surgery; two, to remove the

19 testicleif need be. That has been made clear

20 umpteen times today.

21 MR. OGINSKI: He said the
22 testicle.
23 MS. : Hesad he can't

24  determine 100 percent. That it was his

25 judgment based on his findings and the history

file:///FJ/Surgeon.txt (81 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

10

11

12

13

14

15

16

17

18

19

61
, M.D.

and his evaluation that the testicle wasn't
viable iswhat he said and he could not say
100 percent.
Q. Youtold meearlier it wasyour
opinion that at the time of your examination
you felt the testicle was dead, correct?
A. Correct.
Q. Inyour note you wrote that "I
explained to Mrs. not that the testicle
was dead but only that there was a possibility
that the left testicle was dead,” correct?

A. Correct.

Q. Inyour opinion, Doctor, isthere
adistinction?

A. Distinction of what?

Q. Between the possibility of the
testicle being dead and what you said to me

before, that the testicle was dead?
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20

21

22

23

24

25

8

9

10

11

MS. : Didn't hejust
testify that you would have to do surgery to
know. | thought that's what he just said.
MR. OGINSKI: We havetwo
different statements. | would like the doctor

to clarify.

62
, M.D.

A. My evaluation wasthetesticle
was dead. So the mother was explained the
possibility of left testes on exploration. So
exploration was required no matter what.

Q. AmI correct, Doctor, according
to your own history and physical which you
performed at 2:35 a.m. that you felt
approximately five hours had passed from onset
of pain. Assuming that number to be accurate

asyou wrote it at that time, would you agree
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12 that was still within the window of

13 opportunity in which his testes could still be
14  viable?

15 A. He'spassed that time, four to

16 six hour. Five, | don't know where | got five
17 because | saw the patient -- 8:30 pain starts.
18 My noteis3. So | don't know where | got
19 five. Butit'swritten this.

20 Q. Would you agree, Doctor, at the
21 timeyou wrote the note and examined the
22 patient you were in the best position at that
23 timeto havethat information at your

24 fingertip and not many years later where we

25 arenow?

63
1 , M.D.
2 MS. : Objection.
3 That's argumentative.

4 Q. Regardlessof whereyou got the
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5 information from?

6 MS. : Couldthisbea

7 mistake?

8 THE WITNESS: That'swhat I'm
9 telling.

10 Q. It could also be accurate,

11 correct?

12 MS. : Objection.

13 MR. OGINSKI: You asked the
14 question.

15 MS. : Objection.

16 MR. OGINSKI: No.

17 MS. : Now we're creating

18 an argument where thereisno need to be. |
19 really don't know why you're doing this. I've
20 been more than lenient letting you to ask

21 questionsthat have nothing to do with this
22 case.

23 MR. OGINSKI: No, that's wrong.
24 There are specific claims made against this

25 doctor and against others at this hospital.
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64
'M.D.

So I'm entitled.

MS.: I'mnot really
sure what exactly it is then because you're
asking the surgeon whether or not the patient
needed surgery and he said yes. What happened
after that was not hisresponsibility. So I'm
not really sure what thisisall about. I'm
really not. We've gone way beyond the scope
of what this deposition should be.

MR. OGINSKI: | disagree. This
ishisnote. Thisishisaction and his
observation.

MS. : That'sfine.

We've gone through the note. He read both
notes.
Q. Youwrotein your history and

physical approximately -- you wrote acute in
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19 your summary of -- meaning "acute torsion |eft
20 testes (approximately five hours duration.")

21 Wherever you got that information

22 from, would you agree that -- and assuming

23 that number is correct -- that that is still

24 within the window of viability that you have

25 told me about, the four to six hoursin which

65
1 , M.D.

2 thetesticle still remains viable?

3 A. Thisfiveisamistake.

4 Q. Why?

5 A. Becausel reviewed my note. |

6 saw person -- mother said 8:30 pain started.
7 | saw the patient at 2:30. Then counting the
8 time, thisfive -- | should have written five
9 plusor whatever. This should say

10 approximately.
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11 MS. : Off the record.
12 (Informal discussion held off the
13 record)

14 Q. Atany time after you examined
15 thischild at 3am., did you ever make an
16 addendum or an additional note to this chart
17 indicating that your note on the physical

18 history and physical portion where you wrote
19 approximately five-hour duration was

20 inaccurate?

21 A. No.

22 Q. I'dliketo go back to your

23 Progress Note, Doctor.

24 Who called anesthesia to come and

25 evauate this child?

66
1 , M.D.

2 A. | cdled anesthesia.

3 Q. Aspart of your pre-op work-up,
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4 did you request various laboratory tests to be
5 performed in preparation for surgery?

6 A. Wedon't need much work-up. CBC
7 they do it right away the patient comesin.

8 Q. After you examined the child, did

9 you write ordersfor this child?

10 A. Correct.

11 Q. Aspart of your orders, you wrote
12 that the child wasto be NPO, correct?

13 A. Correct.

14 Q. That wasin anticipation of

15 surgery, correct?

16 A. Correct.

17 Q. Thechild was aso supposed to

18 haveaCBC?

19 A. Correct.

20 Q. Hewasalso going to have an SMA
21 187

22 A. Correct.

23 Q. That'sal blood work, right?

24 A. Yes
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25 Q. Youasowantedto have a

67
1 , M.D.
2 urinalysis performed?
3 A. Rignt.
4 Q. You also wanted to have a consent
5 form signed, correct?
6 A. Correct.
7 Q. That would be asurgical consent
8 form?
9 A. Correct.
10 Q. Wasasurgical consent form
11 signed?
12 A. | don't remember.
13 Q. | wantyouto turn, please, to

14 the Emergency Department Note. This note,
15 which at thetop is atriage note, timed at
16 2:12 am. Doesyour handwriting appear

17 anywhere on this page?
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18 A. No.

19 Q. Let medirect your attention to

20 the middle of the page, Doctor, where the word
21 "treatment" appears. Underneath that it says
22 "Surgical consult 2:30 am.," correct?

23 A. Correct.

24 Q. Underneath that it says, "left

25 something sonogram.” Do you seethat? Can

68
1 , M.D.

2 youread that out?
3 A. Yes, "Left testicle sonogram.”

4 Q. Who requested a sonogram, if you

5 cantdl?
6 MS. : If anyone.
7 A. Theemergency room physician.

8 Q. Didthe hospital have sonogram

9 equipment available to perform a sonogram at
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2

that time?

A. Yes.

Q. Isthereanything in thisrecord
to indicate whether a sonogram was or was not
performed?

A. | didnot order it.

MS. : Heisasking if
there's anything in the chart which
demonstrates that a sonogram was done.
THE WITNESS: No.

Q. Doesthisnotation on the
emergency room sheet suggest to you that a
sonogram was ordered?

A. That was hisopinion.

Q. Whenyou say "his," who do you

mean?

69
, M.D.

A. Emergency room physician.
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3 Q. That asonogram was ordered?

4 MS. : No, no.

5 MR. OGINSKI: I'll withdraw the
6 question.

7 Q. Canyou tell whether a sonogram

8 was ordered based upon that notation?

9 MS. : Canyou tell from

10 this note whether this was actually ordered?
11 THE WITNESS:. You'reto ask him.
12 MS. : Just listen to the

13 question, Doctor. Can you tell from this note
14  whether or not this was ordered?

15 THE WITNESS. It seemslike he

16 might have ordered it. | don't know.

17 MS. : You don't know?
18 THE WITNESS: How could | say?
19 MS. : | don't want you

20 toguess. Just answer as best asyou can.

21 THE WITNESS: | don't know.
22 MS.: Okay.
23 THE WITNESS: If he has order |
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24 don't know, right.

25 MS. : If you don't know,

70
1 , M.D.

2 youdon't know. It'sokay.

3 Q. Atthetimethat you examined the
4 child, was Dr. present with you

5 during your examination?

6 A. | don't remember.

7 Q. Canyou turn, please, to the

8 nurse'snote. I'm showing you a note that

9 appearsto beanursing notetimed at 3 a.m.
10 onJanuary 24, . | ask you to look five

11 lines down from the top where it starts --
12 MS. : "Patient seen by

13 doctor."

14 Q. "Patient seen by Dr. ."

15 MS. : "House surgeon

16 "
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Q. "Housesurgeon and
anesthesiologist." Does that refresh your
recollection as to whether you saw the child
at the same time or together with those other

individuals that are reflected in this note?

A. | don't know.

Q. Go down towards the middle of the
page, Doctor.

A. Okay.

71
, M.D.

Q. Whereit says, "Dr. at

bedside explaining to parents about surgical

procedure. Patient NPO. Mother verbalized
understanding.”

Do you have a specific memory of
explaining to the parents the surgical

procedure that was going to be performed on
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9 their child?
10 MS. : Listentothe
11 question.
12 A.  Specific memory of -- specific
13 memory? At present | can say that looking to
14 my note --
15 Q. Not your note, Doctor --
16 MS. : Listentothe
17 question.
18 Q. Do youremember now aswe Sit
19 heretoday?
20 MS. : Specifically what
21 you discussed.
22 Q. What you said to them and what
23 they said to you.
24 A. No.
25 Q. Didyoutel Mrs. that her
72
1 , M.D.
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son needed surgery?

A. Yes

Q. Didyoutel Mrs. why her
sonwasto betransferredto  of
New York City?

MS. : Listento the

question.

A. Becausethe procedure required,
the facility not available at our hospital.

Q. What facility wasit that was not
available at your hospital ?

A. Pediatric.

Q. Explain what you mean, please?

A. Anesthesiasay he cannot give
anesthesia. The surgeon cannot operate.

Q. Didyou speak to the
anesthesiologist who said they could not give
anesthesia?

MS. : Did you personally

speak to him.

A. Yes, hetold me he could not give
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15

anesthesia
Q. Didhesay why?
A. Becauseit's pediatric patient.
73
, M.D.
Q. Didhesay what isit about the

pediatric patient that would prevent him from
giving anesthesia?
MS. : Did he say
specifically to you why?
A. No, hedidn't say. He says,
"He'sachild. | cannot give anesthesia.”
Q. Didyou find that to be unusual ?
MS. : Objection.

Q. Asfarasyouknew back in
January of were the anesthesiologists
employed by , to your
knowledge, qualified to give anesthesia?

MS. : Objection.
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16 He is not an anesthesiologist.

17 Hecan't givean opinion asto an

18 anesthesiologist's qualifications, aside from
19 my Carvallo objection.

20 Q. Werethere ever occasionsin your
21 experienceat Hospital of

22 where children were operated on at your
23 hospital?

24 MS. : That was asked and

25 answered.

74
1 , M.D.
2 MR. OGINSKI: No, | asked whether
3 heoperated on.
4 My question is now were there

5 ever timeswhen children in general were
6 operated on, received surgical treatment at

7 your hospital.
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8

MS. : Well, he operated

9 onachild, then the child was operated on.

10

11

12

13
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22

23

24

25

o let's not play on words here.

MR. OGINSKI: I don't mean to.
I'm merely asking him.

MS. : That was asked and

answered. Then if he operated on a child,

then the child was operated on.

Q. What elsedid this
anesthesiologist tell you?

A. That'sit. "He'schild. |
cannot give anesthesia."

Q. Wereyou present when this
anesthesiologist examined the child?

A. | don't remember.

Q. Did any anesthesiologist, to your
knowledge, examine this child?

A. Yes.
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75
1 , M.D.

2 Q. How many anesthesiologists
3 examined the child?

4 A. Onlyoneoncal. The same guy.

5 Q. Do you know who was on call that
6 night?

7 A. | don't remember the name.

8 MS. : Let him finish the

9 question before you answer.

10 Q. If you needed to find out who

11 that individual was, how could you go about
12 doing that?

13 A. Rephrase the question.

14 Q. Sure

15 If you're at the hospital,

16 whether it's aday, aweek, a month later, you
17 say, "l want to find out who was on call with
18 methat night," how could you go about finding
19 out who was on call that night?

20 MS. : Objection.

21 If you want to ask me to find out
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22

23

24

25

who was on call that night, that | can do.
MR. OGINSKI: No.
MS. : But you're asking

him. If you want to ask him if he's ever done

76
1 , M.D.
2 that or if he's done that for this night, then
3 | don't have a problem.
4 MR. OGINSKI: No.
5 MS. : But to ask him how
6 hewould do something that has nothing to do
7 with this case isimproper.
8 MR. OGINSKI: It has everything
9 todo with thiscase.
10 MS.: Ask himif he ever
11 didthat.
12 MR. OGINSKI: Wait.
13 This physician has never been
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14 identified. There'sno notein thischart by

15 him. There's no examination by this

16 individual. He's never been identified by you
17 or anyone from the hospital.

18 MS.: Correct.

19 MR. OGINSKI: I'm probing now. |

20 want to know what steps he could make to

21 ascertain that. Would you go to the

22 Anesthesia Department? Would you go to some

23 logbook? Would you go to a nurse?

24 MS. : In hisknowledge?

25 MS. : In his knowledge.
77

1 , M.D.

2 MR. OGINSKI: Yes.

3 MS. : Ask him if he does

4 that, if he customarily finds out.

5 MR. OGINSKI: No.
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6

MS.: Then I'm not

7 alowing him to guess how to do something that

8 he'snever done.

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MR. OGINSKI: | don't know --

Q. If youwant to know who this
person was, isthere away for you to find out
that information?

MS. : Do you know?

A. No, | don't know.

Q. Do you know whether the
Anesthesia Department maintainsalist or a
record of those physicians who were on call on
any given day?

MS. : Do you know what

the Anesthesiology Department does?

A. | don't know.

Q. Inyour own department in
surgery, does the Surgery Department keep
lists of those physicians who are on call at

the hospital any given day?
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78
1 , M.D.
2 A. Yes
3 MS. : Off the record.
4 (Informal discussion held off the
5 record)

6 Q. Didyou ask the anesthesiologist
7 what was it about the fact that this child was

8 under 12 that prevented him from giving this

9 child anesthesia?

10 A. No. Hesaid he'sachild. He

11 cannot give anesthesia. That'sit.

12 Q. And?

13 A. Hecannot give anesthesia,

14 surgeon cannot operate.

15 Q. Didyou ask himwhy?

16 MS. : Hejust said no.

17 Q. Didyou make any other inquiries

18 asto thisdoctor's ability or inability to
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19 give anesthesiato this child?

20 A. It'sbeyond my capacity. | asked
21 himto give anesthesia. Hesaidno. Sol

22 call surgeon, say anesthesia cannot be given.
23 Sohesaid, "l can't operate.”

24 Q. Thesurgeoninthiscase, isthat

25 doctor --
79
1 ,M.D
2 A. , urologist.

3 Q. Didthisanesthesiologist say to
4 you in words or substance that he can only
5 give anesthesiato someone above a certain
6 age?

7 A. Hesay | cannot givethis

8 anesthesiato the child. Period.

9 Q. Did he say what exactly it was
10 about the fact that he was a child that did

11 not permit him to give anesthesia?
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12 A. You'reasking me the same thing.

13 Hesay he cannot give anesthesia

14 MS. : Just listen to the
15 question.
16 Q. Wasthisconversation in person

17 or by telephone?

18 MS. : Do you remember?

19 A. | don't remember.

20 Q. Wherewere you when this

21 conversation took place?

22 A. | don't know. Must be emergency
23 room because | never left emergency room.
24 Q. Werethere any other

25 anesthesiologists at the hospital in the early

80
1 , M.D.

2 morning hours of January 24th other than the

3 individual you referred to in your 2:30 a.m.
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4 note?

5 A. No.

6 Q. Other than thisindividual, were

7 there other anesthesiologists that you could
8 cadl or consult with to see if they could

9 administer anesthesiato this child?

10 A. No.

11 Q. WhoisDr.?

12

>

Urologist.
13 Q. Whydidyoucall Dr.?

14 A. He'sone attending surgeon on

15 call that night.

16 Q. What information did you tell Dr.
17 about when you called

18 him?

19 A. Thischild needs surgery.

20 Q. What did he say?

21 A. Hesad--

22 MS. : | want to clarify

23 that he's aready indicated that Dr.

24 wascdled. He said if anesthesia cannot be

25 given, then he can't operate.
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81
1 , M.D.
2 MR. OGINSKI: Okay, | got that.
3 MS. : That's already
4 been established.
5 MR. OGINSKI: That's in the note.

6 Q. Didyoutel Dr. what

7 the anesthesiologist had told you?

8 A. Hesaid hecannot give

9 anesthesia

10 Q. DidDr. say anything

11 elseother than what's contained within your
12 note?

13 A. No. Hesad, "He can't give

14 anesthesia, | can't operate.”

15 Q. Didheask why this

16 anesthesiologist could not give anesthesiato

17 achild?
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18 A. No.

19 Q. WhoisDr.?

20 A. Chief of surgery.
21 Q. Whydidyoucall Dr.?

22 A. Toinform himthat thereisa

23 patient with testicular torsion which needs

24 immediate surgery and the anesthesiologist

25 cannot give anesthesia so we are transferring

82
1 , M.D.

2 this patient.

3 Q. WasDr. inthehospital

4 at thetime that you spoke to him?

) A. No.

6 Q. Didyou contact him by phone?
7 A. Correct.

8 Q. DidDr. ask why this

9 anesthesiologist cannot give anesthesia to

10 thischild?
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11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

A. No.

Q. Didanyone at the hospital ever
ask why this anesthesiologist could not give
anesthesia to this child?

MS. : Did anyone ever
ask you?
MR. OGINSKI: No.

Q. Didanyone ever ask that you knew
about, did anyone ever ask why can't this
anesthesiologist give anesthesiato a child?

A. No.

Q. Canyou describe to me what that
anesthesiologist looked like?

A. | don't remember.

Q. How many anesthesiologists were

83
, M.D.

2 working at the hospital in January of , if
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3 you know?

4 A. Plenty. | don't know the number.
5 Yes, becauseit'saprivate service.

6 Q. | justaskedif you knew.

7 MS. : Doctor, just let

8 him finish his question and just answer the
9 question. We don't need to volunteer any
10 additional information. Just answer the
11 question.

12 Q. Didyouinquireof this

13 anesthesiologist asto his qualifications for
14 administering anesthesia?

15 A. No.

16 Q. Didyou ever learn at any time
17 after this child left the care of your

18 hospital what that anesthesiologist's

19 qualifications were?

20 A. No.

21 Q. Haveyou ever worked with that
22 anesthesiologist at any time since January 24,
23 ?

24 A. | don't remember.
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25 Q. Isthisanesthesiologist still
84

1 , M.D.

2 working at Hospital of ?

3 A. At present?

4 Q. At present.

) A. No.

6 Q. Beyondthat --

7 A. | don't know. Thewhole service
8 haschanged.

9 MS. : | think now we're

10 asking him to guess because he already
11 established that he really doesn't remember
12 whoitis.

13 MR. OGINSKI: It doesn't sound
14  like he's guessing.
15 MS. : Do you know for
16 certainif the anesthesiologist is still there

file:///F)/Surgeon.txt (113 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

17 or not?
18 THE WITNESS: | don't know

19 because the whole department is changed

20 totally.
21 MS. : Okay, that's fine.
22 Q. Youwroteinyour note,

23 "immediate transfer process was initiated."
24 What exactly was done and what do

25 you mean by that?

85
1 , M.D.

2 A. That means calling for the
3 ambulance.

4 Q. Who called?

5 A. Calling for Hospital.

6 Q. Who called?

7 A. Thenursedid.

8 Q. Didyou speak to anyone at

9  Hospital of during this
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

process of making arrangements to transfer
this child?
A. Transfer process done by the --
MS. : Just listento the
guestion. It'sayesor no question. Did you

speak to anyoneat of ?

THE WITNESS: No.

Q. Whose decision wasit to transfer
this child to of as
opposed to any other hospital?

MS.: Wasit your
decision?

MR. OGINSKI: No, that's not what
| asked. No, that's not my question.

THE WITNESS: That's not my

decision.

86
, M.D.
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11
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22

MR. OGINSKI: That's not my
question.
MS. : | have no problem
you asking that after you ask him if he did.
MR. OGINSKI: That's not my
question. | asked who made the decision to
transfer this patient to Hospital
of as opposed to any other hospital.
A. Theemergency room physician.
Q. That would be Dr. ?
A. Correct.
MS. : Do you know.
THE WITNESS: | don't make
decision.
MS. : | don't want you
to guess.
Q. Didyou have any conversation
with Dr. asto wherethis child
would be transferred to?
A. No.

Q. Asyou sit here now, do you know
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23 why thischild was transferred to,

24 Hospital of as opposed to any other
25 hospital?

87
1 , M.D.

2 A. | don't know.

3 Q. Asof January 24, , to your

4 knowledge, were there other hospitals that
5 werein closer proximity to

6 Hospital of than where the child was

7 ultimately transferred to of

8 ?

9 A. | don't know because | don't take
10 process of transfer.

11 Q. |l understand that.

12 I'm just asking your general

13 knowledge at that time.

14 MS. : Asto geography?

15 Objection.
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16 MR. OGINSKI: Asto hisknowledge

17 of the surrounding area.

18 MS. : Objection.

19 MR. OGINSKI: That's a proper
20 question.

21 MS. : Falsely improper.

22 MR. OGINSKI: No.

23 MS. : What his geography

24 knowledgeis? Comeon.

25 MR. OGINSKI: No, it hasto do
88

1 ,M.D

2 with--

3 MS.: Hejust said he

4 doesn't decide where the patient goes. What
5 hisknowledge with locations of different
6 hospitalsisabsolutely irrelevant.

7 Can we focus on what thiscase is
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8 about?

9

10

11
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14
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17

18

19

20

21

22

23

24

25

MR. OGINSKI: Weare. That's
what I've been doing this whole time.

MS. : Itredly
certainly seems like you're asking this
witness questions that you should be asking
somebody else. If that person hasn't been
located, it's not this doctor's fault.

MR. OGINSKI: I'm not placing any
blame for him on that.

MS.: Well, then | don't
know why you're asking him alitany of
guestions that have nothing to do with him or
what his geography knowledgeis.

MR. OGINSKI: Because --

MS.: Hejust said he
doesn't determine what hospital the patient

getstransferred to. What other location

file:///F)/Surgeon.txt (119 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

10

11

12

13

14

15

16

17

18

19

20

89
, M.D.

hospital are mean nothing as far as this
witness is concerned.
MR. OGINSKI: Can | go on?
MS. : Ask relevant
guestions to this witness.
MR. OGINSKI: They areall.
Q. Other than the anesthesiologist
being unable to administer anesthesiato this

child, was there anything from a surgical

standpoint that prevented you from operating
on this child?
A. Comeon.
MR. OGINSKI: Read it back.
(Record read)
A. No.
Q. If there had been no problem with
anesthesia, the child was going to go to the
operating room, how quickly would you have

been able to get this child into the operating
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21 room?
22 MS. : Objection to that.
23 Istotally speculative.
24 MR. OGINSKI: No, it hasto do
25 with --
90
1 , M.D.
2 MS. : It didn't happen.

3 That didn't happen. So we're not going to

4  estimate how long it would have taken when

5 that didn't happen.

6 The patient was transferred. The

7 anesthesiologist said that he was unable to

8 giveanesthesia. The patient was transferred.

9 Sonow let's not guess what would have

10 happened if something different had transpired
11 that wasn't transpired. Let's not hypothesize
12 now. It'snot if anything. It's not what

13 happened. Anesthesiasaid he couldn't.
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25

MR. OGINSKI: Okay, you want me
to state it for the record thereisaclaim in
this case that there was atime delay. I'm
entitled to probe and find out how long it
would have taken this child to get to the
operating room at this hospital had there been
no problem giving him anesthesia and that goes
to the issue of delay and because you may
bring in someone from the hospital later on to
say, "Oh, no, if he had gotten anesthesia
there wouldn't have been a problem.” | don't

know. I'm entitled to ask it. I'm entitled

91
, M.D.

to probe.
MS. : Off the record.
(Informal discussion held off the

record)
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6 Q. From thetime that you concluded

7 that this child required surgery, assuming no
8 obstacles --

9 MS.: | don't have a

10 problem with what you're trying to get at.

11 MR. OGINSKI: I'll rephrase.

12 MS.: I'mhaving a

13 problem with this particular patient and

14 hypothetical situations.

15 Ask him generdly in January of

16 if someone comes to the emergency room
17 how long does it take to get to the operating
18 room. | don't have a problem with that.

19 MR. OGINSKI: | can't. It hasto
20 be specific, related to this day because |

21 haveto know about the OR -- | have to know
22 about the OR schedule. | have to know about
23 if there'san emergency OR schedule.

24 MS.: Soask him

25 generally any patient on that day.
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92
, M.D.

But with this particular patient
| have a problem because it's not what
happened with this patient. The patient
didn't go for surgery.

Q. Doyou haveamemory asyou Sit
here now of what the operating room schedule
was in the early morning hours of January
24th? Were there cases ongoing, were there no

cases going on at the time or something else?
A. Atthenight at thistime usually
there is no surgery, emergency surgery.
Q. Generdly, if you determined that
a patient needed surgery in the hour
approximately 2:30, 3 am. and there were no
cases going on at that time, how long would it
take to get that patient from the emergency
room to the operating room?

A. Theresnotimefor patient to
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20 taketo OR but the time estimateis arrival of
21 thesurgeon whoisoncal, Dr. and

22 the nurses prepare for OR, that depends on
23 them.

24 Q. If thischild were going to have

25 surgery, who would you have called in to

93
1 , M.D.

2 either perform the surgery or assist with the
3 surgery?

4 A. That already discussed on --

5 stated so many times. Dr. , the

6 urologist.

7 Q. AmlI correct it would have been
8 Dr.,theurologist to perform this

9 surgery?

10 A. Correct.

11 Q. Would you have assisted him?

12 A. Correct.
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25

Q. Would there be any other

physicians that would have assisted during a

procedure?
A. No.
Q. During this procedure --
MR. OGINSKI: I'm not talking
about anesthesiologist.

MS. : That'sassuming a
lot.
MS. : Off the record.
(Informal discussion held off the
record)
Q. Didyoutdl Mrs. that a
94
, M.D.
sonogram was going to be performed before her

son was transferred to Hospital in

?
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5 A. | don't remember.

6 Q. Didyoutel Mrs. that her

7 sonwould get better care at

8 Hospital of as your hospital was not
9 properly equipped?

10 A. Howcanl?

11 Q. I'monly asking whether you --

12 A. | don't know where patient was
13 going.

14 MS.: No.

15 MR. OGINSKI: I'll rephrase the
16 question.

17 MS. : Doctor, listen to

18 thequestion. Just answer the question. It
19 wasayesor no question.

20 Q. Didyoutel Mrs. inwords

21 or substance that her son would get better

22 careat Hospita --

23 THE WITNESS: See, he's putting
24  Hospital.
25 MS. : Just listen to the
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95
1 , M.D.

2 (Question.

3 Q. Didyoutel Mrs. inwords

4 or substance that her son would get better
5 careat Hogspital of

6 because your hospital was not properly

7 equipped?

8 A |-

9 MS. : It'sayesor no
10 question.

11 A. No.

12 Q. When you discussed the fact

13 that --

14 A. Because--

15 MS. : No, you answered

16 the question.

17 Q. When you discussed the fact that

18 her son would be transferred to another
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19 hospital --

20 A. Yes.

21 Q. --at that timedid you know what
22 hospital he would be transferred to?

23 A. No.

24 Q. Didyoutel Mrs. during

25 that conversation that her son would get

96
1 , M.D.

2 better care elsewhere because your hospital
3 wasnot properly equipped to deal with his
4 condition?

) A. Correct.

6 MS. : Listentothe

7 question. Listen to the question.

8 Q. Didyoutdl Mrs. --

9 MS. : | don't think he

10 understood the last question. Please read

11 back the last question.
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1

(Record read)

A. Better care means service not
available will be available somewhere else.

MS. : He said they did
not have service available, whether or not
that's properly equipped or serviceis
available is the same thing.

MR. OGINSKI: Hecanexplanin
the second answer that question was premised
on Mrs. ' testimony.

MS. : | want to clarify.

MR. OGINSKI: Hedid that in the
next answer.

MS. : Do you understand

97
, M.D.

2 exactly the question?

3

THE WITNESS: | say anesthesia
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4 not available. That's how service cannot be
5 given. Very smply. Surgery cannot be done.
6 MS. : That'sfine.

7 Q. Didyou have an opinion at the

8 timethat the child was going to be

9 transferred asto how long it would take to be
10 transferred to any other hospital?

11 A. Immediate transfer.

12 Q. Didyou have an opinion asto how
13 long it would take for him to actually arrive
14 at another hospital?

15 MS. : Didyou formulate

16 anopinioninyour head at that time?

17 A. No.

18 Q. Didthefact that it would take

19 additional time have any impact on your

20 medical or surgical opinions as to whether

21 thistesticle could still be viable?

22 MS. : Read it back.
23 (Record read)
24 MS. : Objection to that

25 based on Carvallo.
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98
1 , M.D.
2 MR. OGINSKI: I'm asking whether
3 heformed an opinion.
4 MS. : Yes, asto whether

5 or not what the anesthesiologist did would

6 have affected. That's not aproper question.

7 MR. OGINSKI: No?

8 MS. : Hesaid the

9 patient should have surgery. The

10 anesthesiologist didn't give anesthesia. The
11 patient wastransferred. So now you're asking

12 him what the anesthesiologist did as

13 improper --

14 MR. OGINSKI: No.

15 MS.: -- iswhat you're

16 asking.

17 MR. OGINSKI: That'snot at all
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9

10

what I'm asking.
MS.: That'swhat it
sounds like to me.
MR. OGINSKI: No.
Q. Doyou have an opinion asyou sit
here today with a reasonable degree of medical
probability as to whether if surgery had been

performed within a short period of time after

99
, M.D.

you evaluated this child and surgery had been
performed at your hospital whether this
testicle could have been saved?

A. My judgment clinical and opinion
Isthat the testes was practically dead on the
clinical findings.

Q. InJanuary of , did you know
where Dr. lived, yes or no?

A. No.
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1

Q. Didyou know how long it would
have taken him to come in to the hospital ?
A. No.
Q. Inthe past have you had to call
in Dr. to comein and perform surgery
in the instances where he was not physically
present in the hospital ?
A. How can | remember two and a half
years back?
MS. : Do you know?
THE WITNESS: No.
Q. IsDr. aspecidistin
the field of urology?
A. Yes

Q. Do you know whether he hasa

100
, M.D.

2 subspecialty in pediatric urology?
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A. | don't know.

Q. Didyour hospital in January
have any pediatric surgeons that were
available for you to consult with or comein
to perform surgery?

MS. : That was asked and
answered.

MR. OGINSKI: No, | didn't ask
about pediatric surgeon.

MS. : Precisely you did.

MR. OGINSKI: 1 did?

MS.: You asked that

particular question. He said no.

MR. OGINSKI: | asked pediatric
in general.
MS. : And pediatric
surgeon he said no.
Q. Wereyou aware at the time that
this child was going to be transferred to
another hospital that this child would need to

be reevaluated at the next hospital all over
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24 again before any decision would be made on

25 whether or not to operate?

101
1 , M.D.
2 MS. : Read it back.
3 (Record read)
4 MS. : Do you understand

5 that question? You're asking him the

6 practicesof .

7 A. You'reassuming -- guess what
8 other people.
9 Q. No, Doctor. | don't want you to

10 guess. | don't want you to assume. Only if
11 you know.
12 MS. : Do you know what

13 thepracticewasat of ?

14 THE WITNESS: No.
15 MR. OGINSKI: That wasn't my
16 question.
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MS.: Okay.

Q. | only want to know about your
personal knowledge asit existed back in
January of . Did you know that when you
transferred a patient to another hospital for
whatever reason that before another hospital
would make the decision to operate that person
or child has to be reevaluated again once that

person reaches the next hospital? Were you

102
, M.D.

personally aware of that?
MS. : Object to form.
MR. OGINSKI: Okay.
Q. Didyou have any persona
knowledge as to the procedures that other
hospitals utilized before making a decision to

take a patient to the operating room upon
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9 transferring the patient from another

10
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24

25

hospital ?

A. | don't know.

Q. Werethereinstances where
patients were transferred from other hospitals
to your hospital that you were familiar with
the transfer arrangements?

A. | never accepted transfer so | am
not familiar with this.

Q. InJanuary of ,agan, I'm
only asking about your persona knowledge,
would you expect that a patient who is
transferred to another hospital that the
seeing physician would automatically take the
patient to the operating room without
conducting his or her own examination?

MS. : Would he expect?

103
, M.D.
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2 MR. OGINSKI: Yes, his
3 expectation and his knowledge.

4 MS. : Thisistoo vague.

5 THE WITNESS. Thisisa

6 ridiculous question.

7 MR. OGINSKI: It'snot.

8 MS. : I'm objecting to

9 thequestion.

10 MR. OGINSKI: Thequestionis
11 important.

12 MS. : Thereason why he

13 didn't cal for the transfer. So if you want

14  to ask the person who responsible for the

15 transfer what they expected from the transfer
16 | don't have an issue with that.

17 But you're asking the surgeon who
18 recommended surgery who didn't call for the
19 transfer what the person who called for the
20 transfer expected to come of the transfer.

21 | mean that's not why he's here.

22 Q. Didyou expect that this child
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23 would be operated on immediately at the time

24 of histransfer to whatever hospital he was

25 going to?

104
1 , M.D.
2 MS. : Objection.

3 Q. What was your expectation upon

4 thischild being transferred to another

5 hospital?
6 MS. : Can you answer
7 that.

8 A. That hewill be explored for
9 removal of dead testes. What else?
10 Q. Before being examined?
11 A. Yes.

12 MS. : Objection.

13 Objection.

14 Q. Didyou ever learn on that day
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15 where this child was going to be transferred
16 to?

17 MS. : Before hewas

18 transferred?

19 MR. OGINSKI: Yes.

20 A. No.

21 Q. After thechild left your

22 hospital, did you ever learn that day where he
23 wastransferred to?

24 A. Yes. When| went to the

25 emergency room | said, "Where was the child

105
1 , M.D.

2 sent”" They said.

3 Q. Of ?

4 A. Yes

5 Q. Wasthat the extent of the
6 conversation?

7 A. Yes, that'sit.
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8 Q. Wasthere any time frame that you
9 were aware of that necessitated treatment of
10 the unaffected testicle, in this case the

11 right testicle, before that testicle became
12 affected?

13 A. No.

14 Q. Wasthere any time urgency
15 associated with the transfer of this child

16 from your hospital to another hospital for

17 treatment?

18 MS. : Read it back.

19 (Record read)

20 MS. : The problem | have

21 istheword"urgency." Hesaidthat he
22 caled for immediate exploration.

23 MR. OGINSKI: Okay. I'll

24  rephraseit.

25 Q. Whenyou said you called for
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10

11

12

13

14

15

16

17

18

19

20

106
, M.D.

immediate exploration, why did this child need
an immediate exploration?
A. Toremove the dead testes and fix
up the right opposite testes.
MS. : We've gone through
this.
THE WITNESS: He's going around
for the last 15 minutes.

Q. If thischild did not receive the
immediate surgery as you described, how soon
after did you expect the other testicle to
become affected?

A. | answered that question. |
don't know. Just two minutes back.

Q. Didyou ever read the hospital
records for this child from
Hospital of  ?

A. No.

Q. Didyou ever speak to adoctor by
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21 thenameof Dr. who operated on this
22 child?

23 A. No.

24 Q. Didyou ever speak to anyone at

25 Hospital of  regarding

107
1 , M.D.

2 thecare and treatment that they rendered to

3 thischild?
4 A. No.
5 Q. Didyou ever learn from anyone at

6 your hospital what the operating room schedule
7 waslike at the time that this child was

8 transferred from your hospital?

9 MS. : Operating room

10 schedule at his hospital was?

11 MR. OGINSKI: No, I'll rephrase.

12 Q. When you spoke to someone in the

13 emergency room they told you the child was
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14 transferred to in . Did

15 you ever learn from that person or anyone else
16 what the OR schedule in was like?
17 A. No.

18 Q. Wasthereany signinthe

19 emergency room on January 24, alerting
20 patientsthat children could not be given
21 anesthesia?

22 MS. : Do you know?

23 A. Rephrase the question.

24 Q. OnJanuary 24, , was there

25 any sign in the emergency room that alerted

108
1 , M.D.

2 patientsthat in the event a child needed
3 anesthesiathey could not receive it there and
4 instead they would have to be sent out to

5 another hospital ?
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6

MS. : Do you know if

7 therewasasign that said that?

8

9

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

A. Sign means what?

Q. Wasthere anything posted for the
benefit of the patient that comesin to the
emergency room of Hospital of
on January 24, that in the event
their child needed surgery that anesthesia
could not be provided and their child would
then be transferred to another facility?

MS. : | haveto object
because we haven't established that they can't
give anesthesiato a child -- they can't give
anesthesiato a pediatric patient. That was
never established.

MR. OGINSKI: The doctor told me
earlier that --

MS.: Hecaled an
anesthesiologist. The anesthesiologist said

he couldn't give anesthesiato a child.
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109

1 ,M.D.

2 MR. OGINSKI: Right.

3 MS.: Right.

4 MR. OGINSKI: So that tells me

5 since he was the only anesthesiologist on call

6 --
7 MS. : On that night.
8 MR. OGINSKI: Right, on that

9 night, that any child coming in to the
10 emergency room would have to be transferred

11 € sewhere.

12 MS. : That has not been
13 established.
14 MR. OGINSKI: Okay, let me

15 establishit then.

16 MS. : Ask himif there's

17 any sign about anesthetizing a child. | have
18 no problem with that.

19 Q. Asfar asyou know, was there any
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20

21

22

23

24

25

8

9

10

11

sign posted anywhere in the emergency room
that children who needed surgery would be
unable to receive surgery because an
anesthesiologist could not give anesthesiato
children? Was there anything like that?

MS. : Wasthere anything

110
, M.D.

like that.

A. Written on the board? "Sign"
means written on the board.

Q. Wasthereany sign posted
anywhere?

MS. : Inthe emergency

room.

Q. Intheemergency room saying, "We
can't give anesthesiato children"?

MS. : Isthereany sign
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12

13

14

15

16

17

18

19

20

21

22

23

24

25

1

that said that hanging on the wall.

A. No.

Q. Asfar asyou know, were any of
the people in the emergency room triage area
advised to tell patients who had children who
required surgery at your hospital in the early
morning hours of January of that the
hospital was not equipped to provide
anesthesiato children?

MS. : You canask him if
any of them ever told him that they were
advised of that but he can't know if they were
advised.

MR. OGINSKI: Weéll, that would

111
, M.D.

2 probably be the only way he would know.

3

4

MS.: Right.

MR. OGINSKI: If he knows.
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5 MS. : Do you know?

6 A. | don't know.

7 Q. Wasyour hospital equipped back
8 inJanuary of to accept ambulances and

9 patients who arrived by ambulance?

10 A. Comeagain.

11 Q. Sure

12 In January of you told me

13 that your hospital had an emergency room,
14 correct?

15 A. Yes.

16 Q. AmlI correct that there were

17 patients who arrived by walking in the front
18 door, correct?

19 A. Correct.

20 Q. Or the emergency room door.

21 There were also patients who arrived by

22 ambulance?

23 A. Yes.

24 Q. Do you know whether the ambulance

25 personnel weretold that if they were bringing
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10

11

12

13

14

15

16

17

18

112
, M.D.

achild to the hospital who needed surgery,
that they should take the patient elsewhere
because anesthesia cannot be provided to
children?

A. | don't know.

Q. Wasthisthefirst timewhile
were you working at this hospital that
anesthesia could not be provided to a child

that needed surgery?
MS. : Wait a second.

Read it back.
(Record read)
MS. : That he's aware

of?
MR. OGINSKI: Yes.

A. Previoudly the patient was

transferred too.
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19 Q. How many occasions?

20 A. | don't remember. Two years
21 back.

22 Q. I'mtalking more than two years.
23 MS. : No, hewas saying

24 it wastwo years back. This happened two

25 years back.

113
1 , M.D.

2 Q. You aresaying other than

3 you are saying there was another child

4 that also had to be transferred?

5 A. Not child.

6 Q. I'll rephrase the question.

7 A. Pediatric patient was transferred

8 in other circumstances as the service was not
9 avalable.

10 Q. Canyou be clear what you mean by
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11 "the service was not available," what service?
12 A. Samething, anesthesia. The

13 anesthesiologist cannot give anesthesiato the
14 child.

15 Q. Inthat instance whether it was

16 the same anesthesiologist asin this case?

17 MS. : Objection.
18 MR. OGINSKI: Read it back.
19 (Record read)

20 Q. Otherthanin' case

21 and this other pediatric case that you told me
22 about, were there any other instances that you
23 know of where a child had to be transferred to

24 another facility because anesthesia could not

25 begiven?

114
1 . M.D.
2 A. | don't remember.

3 Q. Isthere any notice posted again
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4

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

in the emergency room advising patients that
the anesthesiologists who are working at the
hospital are not qualified or capableto give
anesthesia to children?
MS. : | haveto object
to that question.
Q. InJanuary of , werethere
any --
MS. : The problem I'm
having isif they are qualified or capable.
Do you want to say if there's any
sign with respect to giving anesthesia to
pediatric patients, | have no problem with
this.
MR. OGINSKI: Okay.
Q. Werethere any signsposted in
the emergency room --
A. No.
Q. --relating to the inability of
the anesthesiologist to administer anesthesia

to children?
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25 MS. : That's the problem

115
1 , M.D.

2 I'm having, the "inability of the
3 anesthesiologist.”

4 If you want to say was there any

5 notice posted that he's aware of in January of
6 with respect to giving anesthesiato a

7 pediatric patient, | have no problem with

8 that.

9 It's the "inability of the

10 anesthesiologist." You're assuming every
11 anesthesiologist in the hospital is unable to
12 giveany child anesthesia at any time.

13 MR. OGINSKI: That'sthe

14 assumption I've been led to believe.

15 MS.: Well, no. That's

16 the assumption that you've taken. Not the
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17

18

19

20

21

22

23

24

25

assumption that I've taken.
| have no problem if you ask if

there's asign with respect to anesthesia. |
think you already asked him that. He either
said no or he didn't know.

Q. Didyou observethe
anesthesiologist examine this patient?

A. | don't remember.

Q. Wasit customary that if a

116
, M.D.

physician at your hospital examined a patient,
did they make an entry of their findingsin
the patient's chart?

MS. : Objection.

He can't testify asto the custom
of every other physician in the hospital.

MR. OGINSKI: Fine.

'l ask it this way.
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10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

Q. InJanuary did your hospital
have any rules or regulations that required a
physician who examined a patient to make
entries in the patient's chart regarding their
examination?
MS. : Objection.
MR. OGINSKI: What'sthe
objection?
MS.: Ask himtherules
and regulation with respect to him. Not with
respect to every physician in the hospital.
Every department has separate
rules and regulations.
MR. OGINSKI: | don't know that.
MS.: Weal know.

MR. OGINSKI: | don't know that.

117
, M.D.
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2 MS. : By Counsel, rules

3 andregulations are not the same for every

4 single person in the hospital.

5 MR. OGINSKI: I'm still waiting

6 for those rules and regulations.

7 MS. : Okay.

8 MR. OGINSKI: It's now been years
9 since we've been asking for them. |'ve gotten

10 noresponse at all on them.

11 MS.: Okay.

12 MR. OGINSKI: Am | going to get
13 them?

14 MS.: I'll try and give

15 you everything you've requested. |I'm not

16 giving you the rules and regulations for every
17 single department of the entire hospital.

18 MR. OGINSKI: | want rules and

19 regulations or record keeping or record

20 entriesin the chart by the anesthesiologist.

21 Q. Doctor, do you know asyou sit

22 here now whether there was a requirement by

23 the hospital that anesthesiologist makes
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24 entriesin the chart whenever they examine a

25 patient?
118
1 , M.D.
2 A. Samequestion.
3 MS. : Do you know.

4 A. | don't know.

5 Q. Atthetimethat you first became
6 an employee of this hospital, were you

7 provided with rules and regulations relating
8 toyour duties and responsibilities?

9 A. Yes, orientation.

10 Q. That packet of information, is

11 that something that you still have?

12 MS. : Do you till

13 maintain the written materials given to you
14 when you first started?

15 THE WITNESS: No.
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16 MS. : 13 years ago?

17 THE WITNESS: No.

18 Q. Wereyou ever provided updated
19 information regarding your duties and

20 responsibility relating to this hospital ?

21 A. Yes, when you have meetings they

22 updateit.
23 MS.: Okay, let'stake a
24 break.
25 (Recess)
119
1 , M.D.

2 Q. Doctor, going back to your

3 credentials and qualifications, can you tell
4 mewhen you first took the written exam to
5 your surgery board, what year?

6 A. Approximately ‘77 -- no, wait --

7 musthe' .
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8

Q. Canyou tell mewhen you last

9 took the written exam for your surgery board?

10

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

MS. : Objection.

MR. OGINSKI: Directing him not
to answer?

MS.: Correct.
+ MR. OGINSKI: Mark it for a
ruling.

MS. : I'm not directing
him not to answer. 1'm objecting to the

guestion. | think actualy it was asked
before and objected to before.

Q. Doctor, isit your opinion with a
reasonable degree of medical probability that
even if you had been able to operate on this
child when and at the time that you wanted to
that this testicle would not have been viable

at the time of surgery?
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120
1 , M.D.
2 A. Yes
3 MS. : That was asked and
4 answered aready.
5 Q. I'dlikeyoutoturn, please, to

6 the Emergency Department Note again.

7 Before you were called to see the

8 patient, wasit your understanding that the

9 emergency room physician had already examined
10 the patient?

11 A. Correct.

12 Q. Doesthisparticular note reflect

13 that emergency room physician's findings?
14 A. Yes

15 Q. Doesthefindingsreflected in

16 the diagnosis towards the bottom of the page.
17 Doyou seethat?

18 A. Yes.

19 Q. Doesthat say, "left testicular

20 torsion"?

21 A. Correct.
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22 Q. Isthat Dr.'snote, if

23 you know?

24 MS. : Do you know?

25 MR. OGINSKI: I'll withdraw the
121

1 , M.D.

2 (Question.

3 Q. | direct your attention to the

4 top right side of the page where it says,

5 "examby," it hasthe name. Doesthat say
6 "7?

7 A. Right.

8 MS. : It appearsto be.

9 Q. Based on thisnote, again, what
10 appearsto be Dr. 'snote, isthere

11 any opinion by Dr. asto whether or

12 not thistesticleisviable at the time of his
13 exam?

14 MS. : DoesDir.
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15 specifically note whether or not the testicle
16 isviable?

17 MR. OGINSKI: Yes.

18 A. Let mego through the note.

19 MS. : Isthere something

20 inparticular you're referring to?

21 MR. OGINSKI: No.
22 MS. : Okay.
23 A. ltonly sayshisimpressionis

24 |eft testicular torsion.

25 Q. At thebottom left of that same

122
1 , M.D.

2 noteit'soriginally checked off that this

3 patient was going to be admitted, correct?

4 A. | cannot makeit out. | don't
5 know.
6 MS. : Areyou asking
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7 him?

8 Q. Theresan X inthe section where
9 itsays, "admit," correct? Next toit there's
10 adoctor's name that's written in there that
11 isthen crossed out, correct?

12 MS. : He'sjust asking

13 if there'san X there.

14 A. Something'sthere which | don't
15 know.

16 Q. Abovethat it's check marked;

17 that says, "transferred to"?

18 A"

19 Q. Itsays, ""?

20 A. Correct.

21 Q. Thename" " appearsnextto
22 that, correct?

23 MS.: Yes, by counsdl.

24 MR. OGINSKI: Okay.

25 Q. DidDr. discusswith
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10

11

12

13

14

15

16

17

18

19

20

123
, M.D.

you his opinion when he told you that he
needed a surgical consult as to whether this
child's testicle was viable at the time that
he examined the child?

A. No, | don't remember.

Q. No, you don't remember or no, he
did not?

A. No, | don't remember.

Q. Doctor, going back to your note,
please, timed at 2:30 am., where you wrote
"And as child isunder 12, he wants to
transfer the patient,” did the fact of the
child's age affect -- that he was under 12
have any determination on the
anesthesiologist's ability whether or not to
give anesthesia?

MS. : Objection.
Q. Didthe anesthesiologist who saw

this child tell you that because he was under
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21 12 asopposed to any other age he could not
22 give anesthesia?

23 MS. : Didthe

24 anesthesiologist specifically say 12 to you?

25 A. Yes, pediatric patient, he said.

124
1 , M.D.
2 MS.: Listentothe
3 question.

4 Q. Did he specifically say to you

5 that he could not give anesthesiato anyone
6 under the age of 127

7 A. | don't remember but | wrote, so
8 that must be true.

9 Q. Thank you.

10 MR. OGINSKI: Thank you.
11 (Time noted: 1:52 p.m.)

12

13
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14
15
16
17
18
19
20
21
22
23
24

25

125

3 ACKNOWLEDGEMENT
4

5 STATEOFNEW YORK )
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6 :Ss

7 COUNTY OF )

8

9

10 l,, M.D., hereby certify

11 that | have read the transcript of my

12 testimony taken under oath in my deposition of
13 February 1, ; that the transcript isa

14 true, complete and correct record of what was
15 asked, answered and said during this

16 deposition, and that the answers on the record
17 asgiven by me are true and correct.

18

19

20 , M.D.
21

22 Signed and subscribed to
before me, this  day
23 of .

24
Notary Public
25
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1
2
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file:///F)/Surgeon.txt (170 of 172)3/3/2005 11:17:11 AM



file:///F)/Surgeon.txt

20
21
22
23
24

25

127

2 CERTIFICATE
3 I, , hereby certify that
4 the Examination Before Trial of

5 , M.D. was held before me on February 1,

7 That said witness was duly sworn before

8 the commencement of the testimony;

9 The within testimony was stenographically
10 recorded by myself and is atrue and accurate

11 record of the Examination Before Trial of said
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12 witness,

13 That the parties herein were represented
14 by counsel as stated herein;

15 That | am not connected by blood or

16 marriage with any of the parties. | am not

17 interested directly or indirectly in the

18 matter in controversy, nor am | in the employ
19 of any of the counsel.

20 IN WITNESS WHEREOF, | have hereunto set my
21 hand this 1st day of February, .

22

23

24

25
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